
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 16, 1983

Oakley M. Gentry, I I I
141 Gil lette Ave.
Sayville, NY 17782

Dear Mr. Gentry:

Please take notice of the Decision of the State Tax Cornrnission enclosed
hererlith.

You have now exhausted your right of review at the a&ninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Corunission ian only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
lupreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and tr'inance
Law Bureau - litigation Unit
Building /f9 State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TO( COIIMISSION

Petitioner I s Representative
John J. Barnosky
Farrel, Taitz, Caemnerer & Cleary,
379 Hil lside Ave.
Wil l iston Park, NY 11596
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TN( COI{I{ISSION

In t  :
o f

0akley M. Gentry, I I I

for Redetermination of a Deficiency of a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 qf, the Tax f,aw for the
Period l2l U73-10 I 31175 .

AITIDAVIT OT UAITINC

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 16th day of September, 1983, she served the within notice of
Decision by certified mail upon Oakley l{. Gentry, III, the petitioner iq the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

0akley M. Gentry, I I I
141 Gil lette Ave.
Sayville, NY 11782

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cui;,ody of
the united states Postal service within the state of New York. I

That deponect further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lait known address
of the petit ioner.

OATHS PURSUANI' T0 lAX IJATT
SECTION 174

before ne this
of September, 1983.

I

IZED TO ADilINI



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Oakley M. Gentry, I I I

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 72/  L /73- I0 /  31 175 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

_ Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 16th day of September, 1983, she served the within notice of
Decision by certified mail upon John J. Barnosky the representative of the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

John J. Barnosky
Farre l ,  Fa iLz,  Caemmerer  & Cleary,  P.C.
379 Hi l ls ide Ave.
Wi l l is ton Park,  NY 11596

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuiiody of
the united states Postal service within the state of Ners york.

_ That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wiapper is the
last known address of the representative of the petit ioner.

OAfiis Pi"n::;ijAl'i? T0 TAX IJAI4T
$EC',Ir0i1 f i4

to before rne this
day of September, 1983.

AI.ITI{ORTZJID TO ADMINIS



Sretn OF NEtl YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

o f

oAKLEY M. GB.ITRY, rrr

for Revlslon of a Deternination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, L973
through October 31, L975.

I. t{trether

Extending Perlod

Articles 28 and

ment of a former

II .  Whether

amount of sales

DECISION

Petltioner, Oakley M. Gentry, III, 141 Glllette Avenue, Sayvllle, New York

LI782, filed a petition for revlsion of a deterrninatlon or for refund of saLee

and use taxes under Articles 28 and 29 of the Tax Law for the perlod December 1,

1973 through 0ctober 31, 1975 (Fl le t to.  29576).

A formal hearlng was held before Jullus E. Braun, Hearing Offlcer, at the

offlces of the State Tax ConmlssLon, Two I'IorLd Trade Center, New York' New

York, on September 25,1981 at 9:15 A.M. Pet i t ioner appeared by Anthony J.

Pucclo, Esq. The Audit Divlslon appeared by Ralph J. Vecchlo, Esq. (Thomae

Sacca,  Esq. ,  o f  counseL) .

ISSUES

the executlon by an offlcer of a corporation of a rrConeent

of Llnitatlon for Assessment of Sales and Use Taxes under

29 of the Tax Lawfr extends the period of llnitatlon for aaseaa-

o f f l cer .

the Audit DivisLon properly determined, pursuant to audit, the

tax llablllty of the corporatlon for the perlod ln lssue.
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III. Whether petltioner was llable as a person requlred to collect tax

under sect lons 1131(1) and 1133(a) of the Tax Law for saLes tax owed by Starf lsh

Marine Boat and Motor Sa1es, Inc.

FINDINGS OF FACT

l. On February 15, 1977 and, February 21, L978, VLctor G. Kane, the

president of Starflsh MarLne Boat and Motor Sal-es, Inc. (rrstarflshrr), executed

consents on behalf of said corporatlon extendlng the perlods of llnitation for

the assessment of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod December 1, 1973 through August 3I, L976 to any tlme on or

before March 20, 1978 and September 20, 1978, respect lvely.

2. On Septenber 8, L978, the Audit DlvLsLon issued a Notlce of Deternlnatlon

and Demand for Paynent of Sales and Use Taxes Due for the period December 1,

1973 through October 31, L975 agalnst Oakley !t. Gentry, III on the basls that

he ls personal ly I lable as an off lcer of Starf ish under sect ions 1131(1) and

1133 of the Tax Law for taxes determined to be due ln accordance wlth sectlon

1138(a) of the Tax Law ln the amount of $43,692.0L, plus penal- ty of $10,922.97

and interest of  $L8,724.93, for a total  due of $73,339.91. 0n November 14'

L978, petltloner was advised that the amount of tax due was revlged to $40r622.32,

pLus penalty and interest to December 4, 1978 of $28,853.50, for a total  due of

$ 6 9 , 4 7 5 . 8 2 .

3. On December 3, 1980, petitloner flled a perfected petl-tlon whereln he

states that the taxes, penaLtles and lnterest were Lmproperly asgessed because

the assessrnents were based on a test perlod which was inconcluslve and that a

substantlve portion of the sales made durlng the perLod were exenpt. In

addition, for an afflrmative defense, petitl.oner alleges the followlng:
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a. Petitloner lres formerly an offlcer of Starflsh until October 31,

1975 when petitioner sold all hts Lnterest ln sald corporation;

b. Upon information and belief, all sales and use tax returns fLled

by the taxpayer corporation for tax periods December 1, 1973 to February 28,

L974, March 1, L974 to I ' f ,ay 31 ,  1974, June I ,  1974 to August 31, L974,

September 1, L974 to November 30, L974, December 1, 1974 to February 28,

L975, March 1, 1975 to May 31, 1975 and June 1 '  1975 to August 31, L975

were fiLed on the last day of each of said perlods;

co Upon lnformation and beLlef , the State Tax CornmLssl.on naiLed a

Notlce of Deternlnation and Demand for Payment of Sales and Uee Taxes Due

dated September 8, 1978 to petitloner on or about saLd date;

d. More than three (3) years had explred from the dates of fll lng of

the above returns to the date of nalllng of the aforesald Notlee;

e. Petitloner, either as lndlvidual or on behal-f of taxpayer corPor-

ation, has not consented in writing, wLthln eald three year perlod, to an

extenslon of the tLme for the assessment of additlonal taxes' purauant to

S1147(c)  o f  the  Tax  Law;

f. Any such written conaent to extend the tlme for assessment of

additlonal taxes nade by Starfish Marine Boat and Motor Sal-es' Inc.

subsequent to petltionerrs affll lation with sald taxpayer' is not blndlng

upon petitloner who nelther knew of nor approved any such action by

taxpayer corporation;

g. In any event, an extension made by a taxpayer Pursuant to the

provlsions of $1147(c) of the Tax Law does not, as a matter of law, extend

the perlod of Llablllty of persons personal-ly llable for the tax under Tax

L a w  $ 1 1 3 3 .
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4. The Audit Divlslon ln lts anslrer acknowledges that petitLoner rtas

president of Starf lsh from December 1, L972 to October 31, L975. Sales tax

returns for thls period were timely filed and paynents rtere made thereto.

5. Sales tax returns rrere fll-ed by petltloner on behalf of Starflsh more

than three years prlor to the Notice of Determination and Denand for Payment of

Sales and Use Taxes Due dated Septenber 8, 1978 for all quarters aesegsed,

except for the period June I, 1975 through October 31., 1975.

6. Due to lnsufficlent records subnitted by Vlctor Kane, petitionerrs

successor as presldent of Starfl-sh, the Audit Division utiLized a teet perlod'

the month of June 1976, slnce it was the most complete of the three months of

sales invoices made avaLlable (June L976, JuLy 1976, August L976). Ttre Audlt

Dlvislon determLned that though Starfish claimed that the nontaxable sales for

such nonths  were  $151,648.61 ,  on ly  15 .41  percent  o f  such sa lege o !  $23 '364.33 ,

were verifiable as exempt. Therefore, 84.59 percent of the sales cJ-aLned by

Starfish to be exempt could not be verLfled. The Audlt Dlvlslon then applled

the 84.59 percent factor to the reported nontaxable sal-es ln the perlods at

issue.

7. The percentage of nontaxable sal-es to gross sales reported by Vlctor

Kane while he was presldent of Starflsh were substantlal-J,y hlgher than the

percentage of nontaxabl-e sales to gross sales during petitionerrs tenure as

president. I,lhlle Victor Kane was presldent, such percentage waa 56 percent

whlle the average for petltioner lras 23 percent.

8. That the verlfled exempt sales for the test month of June L976,

$23,364.33, const l tutes 10.95 percent of gross sales for that month. That by

uslng this factor, the Audlt Divlslon should have allowed petltLoner exempt
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sa les  o f  $61,686.65  fo r  the  per lod  ended August  31 ,  1975 and $22,108.90  fo r  the

period ended Novenber 30, L975,

9. Petitl"oner does not deny that under Tax Law sectlons ll31(1) and

1133(a), he ls a person who is personally 1-1abLe for sales tax lmposed agalnst

Starf lsh for the perlod that he was president.

CONCLUSIONS OF LAW

A. That sectLon 1147(b) of the Tax Law l-l.nlts the tlme wLthin whLch the

State or the Tax Connnisston may ttlevy, appral-se, assessr determlne or enforce

collectlon ofrr sal-es and use t,axes. This section provldes l.n pertlnent parts

ttHowever, except in the case of a wl11fully f alse or f raudulent
return with intent to evade the tax, no assessment of additlonal tax
shal-l be made after the expiration of more than three years frorn the
date  o f  the  f l l l ng  o f  a  re tu rn . . . r r .

B. That subdivLslon (c) of 51147 of the Tax Law provides as follows:

'r(c) lJhere, before the explration of the period prescrlbed
herein for the assessment of an addltlonal tax, a taxpayer has
consented Ln writlng that such perictd be extended the amount of such
additlonal tax due may be determlned at any tlne wlthin euch extended
period. The perlod so extended nay be further extended by coneents
Ln wrl t lng made before the explrat ion of the extended period.. . rr .

C. That no assessment may be made wlth respect to Oakley M. Gentry for

the periods ln Lssue for which sales tax returns were filed more than three

years prior to the Notice of Determination and Demand for Payment of Sal-es and

Use Taxes Due dated September 8, 1978 since the consents to extend the perl-od

of llnitation for assessment were executed by tttaxpayertt Starfish Marlne Boat

and Motor Sal-es, Inc. and no conaents were signed by |ttaxpayerrr petltLoner.

The consents executed by Starflsh Marlne Boat and Motor Sales, Inc. cannot blnd

a former offlcer who was not ln any nay affll lated wlth the corporation at the

time the waiver of the statute of llmitations was executed.
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D. That it was unreasonable for the Audit Division to apply the 84.59

percent factor,  the percentage of c laimed nontaxable sales not ver i f iable in

June, 1976 when Victor Kane was president of Starf ish, to nontaxable sales

reported by pet i t ioner,  s ince Victor Kane reported nontaxable sales in amounts

more than double those reported by petitioner.

E. That,  however,  pursuant to Tax Law sect ion 1138, due to the lack of

adequate records i t  was proper for the Audit  Divis ion to ut i l ize a test per iod,

and that it is reasonable to determine additional tax owing by applying the

10.95 percent factor as set forth in Finding of Fact t '8",  supra.

F. That pet i t ioner is personal ly l iable under Tax law sect ion 1133(a) for

sales tax imposed against Starfish for the period he was president and which

was t imely assessed against pet i t ioner.

G. That the pet i t ion of Oakley M. Gentry,  I I I  is granted to the extent

indicated in Conclusions of Law 'rC" and "BfrI  that the Audit  Divis ion is hereby

directed to modify the Notice of Determination and Demand for Payment of Sa1es

and Use Taxes Due dated September 8, 1978 and that, except as so granted, the

pet i t ion is in al l  other respects denied.

DATED: Albany, New York

sEP 161983

STATE TAX COMMISSION
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