
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Apr i l  27,  1983

Fontainebleau Novelt ies, Inc.
26 Jericho Turnpike
Jericho, NY 11753

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1f38 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to;

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone /l (518) 457-2a70

. Very truly yours,

STATE TAX COU}fiSSION

cc: Petit ionerrs Representative
Morris Turetzky
Turetzky, Sternheim & Co.
114 Liberty St, suite 204
New York, NY 10005
Taxing Bureaur s Representative



STATN OT I{EW YORK

STATE TAI( COMITISSION

the Matter of
of

Fontainebleau Novelties, Inc.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Salqs & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  t /75-s /31/  78.

AFFIDAVIT OT UAIf,ING

State of New York
County of Albany

David Parchuck, being duJ-y sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 27th day of Aprilr 1983, he served the within notice of Decislon by
certified mail upon Fontainebleau Novelties, fnc., the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Fontainebleau Novelties, Ioc.
26 Jericho Turnpike
Jericho, NY 11753

and by depositing same enclosed in a postpaid properly addreseed wrapper in a
(post office or official depository) under the exilusive care and cuitody of
the united states Postal service within the gtate of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

before me this
o f  Apr i l ,  1983.

AUTHORIZED 10 ADIiINISMR
OATHS PIJRSUI,NI T0 ffl IrAf
snclloN 174

Sworn to
27th day



STATE OT NEW YORK

STATE TAX COHHISSION

fn the llatter of the Petition
of

Fontainebleau l{ovelties, Ioc.

for Redeterminat.ion of a Deficiency or a Revisioq
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6 / 1,/ 75-5 / 3t l l9.

AITIDAVIT OT MAIII}IG

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxatiou and Finance, over 18 yeirs of age, and that on
the 27th day of April, 1983, he served the within notice of Dicision by
certified oail upon Morrie Turetzky the representative of the peti.tioner in
the withio proce"ding, by enclositg a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Horris Tureteky
Turetzky, Sternheim & Co.
114 Liberty St, Suite 204
New York, NY 10006

aud by depositing salne enclosed in a postpald properly addressed wrapper in a
(post office or of_ficial depository) untlel the- exilusive care and cu'stody of
the united states Poeta! service within the state of New york.

, _ That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wiapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
27t,b day of Apt'i1, 1983.

AUTHONIAED TO ADIIINISTNR
oArHS PURSUANT f0 IAr frAlT
SECTION T.?4



.STATE Otr' NETd YORK

STATE TAX COMT,IISSION

In the llatter of the Petition

o f

FoNTAINEBTEAU NoVEITIES, INC.

for Revision of a Determination or for
of Sales and Use Taxes under Art icles
of the Tax Law for the Period June 1,
through May 31,  1978.

DECISION

Refund
28 and 29
1975

Petitioner, Fontainebleau Novelties, Inc., 26 Jericho Turnpike, Jericho,

New York 11753, filed a petition for revision of a deternination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1, 1975 through May 31, 1978 (Fi le No. 25634).

A small claims hearing was held before Judy H. Clark, Hearing Off icer, at

the offices of the State Tax Conmission, Two World Trade Center, New York, New

York, on June 15, 1982 at 10:45 A.M. Petit ioner appeared by Isaac Sternheimr

CPA and Morris Turetzky, Esq. The Audit Division appeared by Paul B. Coburn,

Esq.  (Anna Cole l lo ,  Esq. ,  o f  counset) .

rsstlE

Whether the balance in petitionerrs sales tax payable account in the

general ledger which was attributable to sales prior to June 1, 1975 was

properly held due on audit.

FINDINGS OF FACT

1. 0n January 2, 7979, as a result of a f ield audit,  the Audit

issued a Notice of Determination and Demand for Paynent of Sales and

Due against Fontainebleau Novelties, Inc. covering the period June 1,

Division

Use Taxes

1975



-2 -

th rough May 31 ,  1978.  The Not ice  asser ted  tax  due o f  $51890.01 ,  p lus  pena l ty

a n d  i n t e r e s t  o f  $ 3 , 5 8 3 . 9 1 ,  f o r  a  t o t a l  o f  9 9 , 4 7 3 . 9 2 .

2. Pet i t ioner,  by signature of Seymour Schenknan, president,  executed a

consent to extend the period of } imitat ion for the issuance of an assessment

for the period June 1, 'J"975 
through May 31 , L978 to september 20, ]-g7g.

3. On audit, the Audit Division found that petitioner consistently

maintained a balance in i ts sales tax accrual account in i ts general  ledger.

The balance attr ibutable to sales made in the audit  per iod of June 1, 7975

through May 31 ,  1978 was $1 ,389.92 .  Pet i t ioner 's  ba lance a t t r ibu tab le  to  sa les

made pr ior to June 1, 1975 was $41500.09. The Audit  Divis ion held the ent ire

balance in pet i t ioner 's sales tax accrual account due to New York State on the

grounds that the tax was collected from its customers as trustee of the State,

and it remained a current liability of petit.ioner. The Audit Division thereby

determined the  sa les  tax  de f ic iency  o f  $5r890.01 .

4. f t  was pet i t ioner 's posi t ion that the sales tax held due on audit  in

the amount of $4,500.09 accurulated from sales pr ior to June 1, 1975 and was

therefore beyond the Statute of Limitat ions set forth in sect ion 1147(b) of the

Tax Law. Pet i t ioner argued that al l  sales tax returns were f i led for per iods

prior to June 1, 1975 and such returns f i led were not fraudurent.

5. Pet i t ioner offered no explanat ion of the excess sales tax col lect ions

over remit tances for the audit  per iod.

5. Petitioner argued that penalty and interest in excess of the nininum

statutory rate should be cancelled; however, it offered no doctrmentary evidence

or test imony that the def ic iency was due to reasonable cause.
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coNclusloNs 0r'tAht

A. That section 1147(b) of the Tax Law provides, in part, ' rexcept in the

case of a wilfully false or fraudulent return with intent to evade the taxr no

assessment of additional tax shatl be made after the expiration of more than

Lhree years fron the date of the filing of a return.rl

B. That absent any evidence that returns filed for periods prior to

June 1, 
'J.,975 were wilfully false or fraudulent or that returns were not filedt

the audit results are liurited to those excess sales tax collections not remitted

subseguent to May 31, 1975.

C. That no explanation was given concerning petitioner's not reporting the entire

accumul-ation of sales tax in its sales tax payable account; therefore, reasonable

cause was not established for the abatement of penalty and interest in excess

of the minimum statutory rate.

D. That the petitioa of Fontainebleau Novelties, Inc. is granted to the

extent indicated in Conclusion of Law "Brr above; that the Audit Division is

directed to accordingly modify the Notice of Deternination and Demand for

Palment of Sales and Use Taxes Due issued January 2, 1979 with applicable

penalty and interest thereon; and that, except as so granted, the petition is

in al l  other respects denied.

DATED: Albany, New York

APR 2 ? 1983
STATE TAX COMMISSION

G"Au^'ry-G^tC&a
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL
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P 389 7s8 849
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED-
NOT FOR INTERI'IATIONAL MAIL

(See Rcvcrce)
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