
STATE OF NEW YORK
STATE TAX COMIVI'SSION

ALBANY, NEW YORK 12227

Juae 17, 1983

Floral Park Car lrlash Corp.
Joeeph Perry, Individually & As Officer
255-39 Jericho Tpke.
Floral, Park, ISY 11001

Gentlemen:

Please take notice of the Decision of the Slate Tax Comission enclosed
herewith.

You have now exhausted your right of, review at the adminietretive leveI.
Pursuant to secti.on(s) 1f38 of the Tax Law, any proceeding in court to revies
an adverse decision by the State Tax Cosmission can only be ingtituted under
Article 78 of the Civll Practice f,aw and Rules, and nust be connenced in the
Supreqe Court of the State of lilew York, Albany County, within 4 rnonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed {n accordance
with this decision may be addressed to:

l[YS Dept. Taxation aad Fiaance
Law Bureau - Litigatioa Unit
Building ll9 State Carpus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAT( COUMISSION

Petltioner I s Represeatative
Leonard Bailin
299 Broad*ay
l{ew York, ilf 10007

AI{D
Joseph Perry
7 Wakefield Dr.
ffuttoatotrm, }[Y 11545
Taxing Bureau' s Representative



STATE OF IiIETC YORK

sTAl3 T$( CO|MTSSION

fn the Matter of the Petition
o f

Floral Park Car [{ash Corp.
Joseph Perry, fndividually & Ae 0fficer

for Redeternination of a Deficiency or a Reviei.on
of a Determination or a Refuud of Sales & Usc Tax
under Article 28 & 29 of the Tax Law for the Perlod
6 l  r /7s -s /3 r /78 .

AIT'IDAVIT OF MAITING

State of New York
Gounty of Albany

David Parchuckr being duly sworn, deposes and Eays that he ie an erployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of June, 1983, he served the within notice of Decision by
certified mail upon I'loral Park Car t{ash Corp., Joseph Perry, Individually &
Ag Officer, the petitloners Ln the within proceeding, by encloeing a true copy
thereof in a securely sealed postpaid wrapper addressed as followe:

Floral  Park Car Wash Corp.
Joseph Perry, fndividually & As Officer
255-39 Jerlcho fpke.
Floral Park, liff 11001

aad by {epositing sane enclosed in a postpaid properly addressed wrapper
(post office or official deporitory) under the exclusive care and cuatody
the United States Postal Service within the State of New York.

That degonent further eays that the said addressee i.s the petitloaer
herein and that the address set forth on sal.d wrapper is the last koown address
of the petitioner.

Swora to before fre this
17th day of Juae, 1983.

i I lUl t i . ! .L: i  ^  Y

i n a
of

OAT}IS PURSUAI{T TO
SECTION I74

nf f*m



STATE OT NEW YORK

sTAl3 TAI( COI0fiSSION

In the llatter of the Petitioa
o f

Floral Park Car tfash Corp.
Josepb Perry, fndivldually & As Officer

for Redeter-nination of a Deficiency or a Revieion
of a Determination or a Refund of Sales & U3e Tar
uadet Article 28 & 29 of, the Tax Law for thE
Per iod  6 /U75-5 / j t l78 .

AIT'IDAVIT OF }IAIf,ING

State of New Yotk
County of Albany

David Parchucft, being duly sworn, deposee and Eays that he ie an eqrtroyce
of the Department of Taxation and Finance, over 18 years of age, aad that on
the 17th day of June, 1983, he gerved tbe within notice of Decieioa by
certified nail upon Leonard Bailin the representative of the petitlouers in the
withio proceedinS, bV eoclosing a true copy thereof in a securely aealed
postpaid wrapper addressed as foll.otds:

Leonard Bailin
299 Bpoadway
New Yotk, NY 10007

and b,y depositing 6ame enclosed ia a Bostpaid properly addressed wrapper in a
(post office or official depository) uader the excLugive care and custody of
the United States Post,al Servi.ce within the State of l{ew York.

That. deponent further says that the eaid addreesee ig the reprerentative
of the petitioner herein and that the addreso set forth on said lrrapper is the
laet kaorsn addregs of the representati.ve of the petitioner.

Sworn to before me this
17tb d4y of June, f983.

A r r - . r t - \ F .
f i ( . j :  I l . . ; j ' .  ;  . .  -  j

Cil,.ii lS PUiiSUAl.iT
SEcltlgry 1tn

.-;llrriir I STER
I0 TAX IJAW



STAIE OF NEI./ YORK

STATE TAX COII}ilSSION

In the llatter of the Petition
o f

Floral Park Car ltash Corp.
Joseph Perry, Individually & As Officer

for Redeternination of a Deficiency or a Revision
of a Deter'oi[ation or a Refund of Salee & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  1 /75-5  /37 /78 .

AIE'IDAVIT OF }'AIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says thlt he is an employce
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 17th day of June, 1983, he served the within notice of Decision by
certified mail upon Joseph Perry the representative of the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follolcs:

Joseph Perry
7 tlahefield Dr.
Muttontown, NY 11545

aad by depositing s:rme encloged in a postBaid properly addresged wrapper ia a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service.within the State of New York.

That deponent further says that the said addresFee is the represeutative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the fepreseatative of the petitioner.

Swotn to before ne this
17th day of June, 1983.

Wg P/"//e-.$"/,_

OATIIS PURSUANT
SECTION 174

AUTHORIZ$D TO
T0 tAf, IJAIT



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

FLOML PARK CAR WASH CORP. and
JOSEPH PERRY, Individual-J-y and as an Offlcer

for Revlslon of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod June I, 1975
through May 31, 1978.

DECISION

Petitioners, FJ-oral- Park Car Wash Corp. and Joseph Perry, lndlviduall-y and

as an officer of the corporation, 255-39 Jamaica Avenue, Fl-oral Park, New York

11001, f l led a pet i t lon for revision of a determlnat ion or for refund of sales

and use taxes under Articl-es 28 and 29 of the Tax Law for the perlod June 1,

1975 through May 31, f978 (f i le Nos. 25530 and, 25547).

A fornal hearing was held before Doris Stelnhardt, Hearlng Officerr at the

offlces of the State Tax Comrnlssion, Two World Trade Center, New York, New

York, on September 14, L982. Pet i t loners appeared by Leonard Bal l in,  P.C.

(Leonard Bai l in,  Esq.,  of  counsel) .  The Audit  Divls ion appeared by Paul B.

Coburn, Esq. ( Irwin Levy, Esq. r  of  counsel) .

ISSUES

I. l ']hether the Audlt DivisLon establLshed a basis for its empl-oyment of

an observation test to determlne the amount of tax due.

II. If so, whether the audit procedures and calcul-ations were nonethelees

erroneous and Lmproper for the followlng reasons: (a) fallure to use actual

prices and to take account that sales tax rras lncluded therein; (b) lncLusLon

Ln taxable sales of the full prlce for hand waxlngr a servlce provided fron

tLme to time on the car wash prenises by lndependent contractors; (c) fallure



to consider
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allowances

adjust for
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that prlor to acquisition by the corporation of

cleaners lrere unavallable for customer use; (d)

for lnclement lreather and mechanlcal- breakdowns;

nontaxable and rfno charge'r sales.

vacuum cleanerg

failure to nake

and (e) fail-ure

FINDINGS OF I'ACT

1. On December 11, 1978, the Audlt  Dlvls ion lssued to pet i t loner Floral

Park Car Wash Corp. ("Car Wash Corp.tt) a Notlce of Deternlnation and Demand for

Paynent of Sal-es and Use Taxes Due for the perLod June 1, 1975 through May 31,

L978, assessing taxes in the amount of $46,434.88, plus penalty of $9r792.34

a n d  i n t e r e s t  o f  $ 1 0 , 2 0 4 . 4 L ,  f o r  a  t o t a l  d u e  o f  $ 6 6 , 4 3 1 . 6 3 .

0n December 11, L978, the Audlt Division lssued to petitloner Joseph

Perry, lndividually and as an officer of Floral- Park Car Wash Corp., a Notlce

of Deternination and Demand for Payment of Sales and Use Taxes Due for the

period June l, 1975 through May 31, L978, assesslng taxes ln the amount of

$461434.88 ,  p lus  pena l ty  o f  $9 ,792.34  and in te res t  o f  $10,204.4L ,  fo r  a  to ta l

d u e  o f  $ 6 6 , 4 3 1 . 6 3 .

On August 18, L978, Mr. Perry had executed a consent extending the

period of l-inJ.tatlon for aasessment of saLes and use taxes agalnst the corpora-

tion for the period at lssue, to and includlng June 20, 1979.

2. In 1970, Dr.  Gabrlel  Perry,  Joseph Perryrs father,  otganlzed Enbassy

Equities Corporation for the purpose of purchasing property ln Floral Park, New

York, upon whlch was situated an old bullding containing automated car wash

equipment.  The property was leased to pet l t ioner Car Wash Corp.,  whose sole

sharehol-der and offlcer, petitloner Joseph Perrlr endeavored to operate the car

wash. The car wash had been lnoperative for several years, so Mr. Perry

initially spent time cleaning and paintlng the bulldlng and haullng away traeh.



-3-

Approxlmately 6 months after the purchase of the property, the car wash opened

for buslness.

3. Mr. Perry worked at the car wash one or two days per week from 1970 to

Septenber,  L975. Durlng that t ime, he also worked for a real estate corporat l .on'

nanaglng rental properties.

4. Fron September, 1971 to JuJ-y, L979, Mr. Ronald l{trlte lras manager of

the car wash. He was responsible for beglnning operatlons Ln the norning'

supervislng enployees, coLlectlng paynent from customers, guldlng vehlcles onto

the conveyor and making dally reports. There \raa no cash reglster on the

premlses. Cash recelpts were pJ-aced ln a drawer; customers were not furnl.shed

\tlth a receipt unless they specifical-l-y reguested one, ln whlch event Mr. Whlte

handwrote a receipt.

Generally, Car I'Iash Corp. employed one other person beeides Mr. I{hite.

The employee rras stationed at the end of the conveyor and drled the vehLcLes.

5. In 1975, Car Wash Corp. charged l ts customers $1.00 on weekdays and

$f.25 on weekends per car wash. In January, 1977, i t  increased the pr lces by

50 cents. The spraylng on of hot wax was 50 cents extra. As advertlsed by the

corporat ion, al l  pr ices lncluded sales tax.

6. In the sunrmertime and occaslonally on weekends during other seasons,

hand waxing nas available on Car I,Iash Corp.fs premises from tno hlgh school

students (who operated there with pet l t ionersr consent).  The students charged

$f4.95 per waxlng and turned over $5.00 of each charge to Car Wash Corp. From

time to time, the studentsr friends requested part-tlme work at the car wash

and were so employed.
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7. Car Wash Corp. sold car wash t lckets ln bulk,  100 to 200 at a t lme, to

auto dealers for one-half the regular price. Mr. Perry estlnated that durlng

the period at lssue, Car Wash Corp. sold 200 to 300 t lckets nonthly to dealers.

The corporation gave tickets, or sol-d tickets at a mlnlmum prlce (100

or 200 for $20.00),  to service stat ions whlch used them to promote part icular

servlces, such as oil changes. Mr. Perry consldered thls ptactlce ltorthlthlle

sLnce ttlre were gettlng our name advertisedrrt and estlmated that 400 to 800 car

washes per year were attributable to this practice.

In additlon, Car trlash Corp. sold discount tickets to Lndlvldual

customers, ent i t l lng them to f lve washes for $3.25 or after L976, for $6.25.

Mr. Perry est lmated that the corporat ion sold 10 to 20 booklets of dlscount

tickets nonthJ-y.

8. It 1977, Car t' lash Corp. purchased three vacuum machines at approxlmately

$300.00 each. These were aval lable for customer use for 25 cents. Mr. Whlte

estimated that approximateLy 50 customera vacurmed their cars each week.

9. Mr. Perry lntended the car wash to be open for business seven daye a

week, but due to lnclement weather and frequent egulpment breakdowns' lt was

actually operational three or four days weekly. Mr. Wtrite made the foll-owlng

estlmates of the business done by Car Wash Corp: 50 to 50 car washes on a

reasonably busy weekday during spring or falL; 150 car washes on a busy Saturday;

one spray hot wax for every 20 vehlcles washed; and 10 "no chargett washes (for

the Perry fanily, Mr. lJtriters famiJ-y and for customers who expressed diseatls-

faction about how their cars had turned out) on a busy day.

10. Car Wash Corp. expended approxlmately $300.00 to $500.00 annual ly for

replacement parts for and repair work to the car wash equipment and $2'000.00

to $3,000.00 anual l -y for soap and suppl les. AL1 expenses were pald tn cash.
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For the flrst thro or three years of operatlon, Car Wash Corp. naintalned a checklng

account but closed it when suppliers began denandlng cash payment.

11. At closlng time each day, Mr. Write prepared a report, whlch lncluded

the number of vehicles washed as recorded by the counter' the number of no-charge

washes, and cash expenses lncurred, such as for replacement of a customerrs

antenna, He placed the report and the cash recelpts in a paper bag. Approxl-

mately every two or three days, he delivered the bags to the Perry resldence'

or Mr. Perry or Dr. Perry stopped at the Car l{ash Corp. to retrleve them. At

the end of the week, Mr. White withdrew hls sal-ary and the salary of the other

enployee from the cash recelpts and noted the withdrawals on hLa rePort.

12. In September, 1975, durlng a routlne check-up, Mr. Perry was diagnosed

as sufferlng fron terminal cancer. He thereafter underwent naJor surgery on

several occaslons and a three-year program of chenotherapy and radlatlon

therapy. Durlng the period Septenber,  1975 through 1978, he devoted l l t t le

time to the car wash and no time whatsoever to his real estate actlvitles. Mr.

Perry, wlth his wife and three young children, took up residence with his

parents in Muttontonn, New York. Although Car Wash Corp. had earller pald a

monthl-y rental of $400.00 to Embassy Equltles Corporatlon, lt ceaged dolng so

in 1"975 when Mr. Perry feL1 111. As Dr.  Perry test i f led, t ' [ I I ]e was ln no

positl-on to pay any rent an)tnore, and I could understand that.rl

13. Every trilo or three days, Mr. Perry, lf he was able, or Nora Prochlllo'

who worked for Car Wash Corp. on an hourly basis, counted each dayts cash

recelpts and expendl.tures and reconciled the amounts rrlth Mr. I,lhl-ters report.

Mr. ?erry or Ms. Prochlllo then entered ln a dLary the cash taken in for the

day.
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L4. Petitloners Lntroduced in evidenee the four dlaries used for the years

1975 through 1978. During the audlt period, 292 days are blank; all other days

reflected the receipts taken in that day. In preparlng the sales tax retutns

for the quarterly perlods at lssue (except the perl.od ended May 31, 1978 for

which there is no record of a ftling), Mr. Perry totalled the recelpts as entered

ln the diary and then made adJustments to account for sales tax collected and

for sales made to dealers, whlch he consldered as made for resale. Car Wash

Corp. rs sal-es as recorded ln the diaries and as reported ln Lts returns ltere

as fol lows:

PERIOD
ENDED

SAI.ES PER
DIARIES

SAIES
REPORTED

8 l 3 L / 7 5  $  8 , 5 9 8 . 0 0  $ 7 , 2 2 o . o o
L r l 3 0 / 7 5  5 , 4 2 4 . 0 0  5 , 2 8 0 . 0 0
2 1 2 9 / 7 6  9 , 2 7 2 . 0 0  9 , 2 4 0 . 0 0
5 l 3 L / 7 6  8 , 6 5 4 . 0 0  8 , 8 2 0 . 0 0
8 / 3 1 / 7 6  6 , 9 1 4 . 0 0  6 , 8 4 0 . 0 0
r r / 3 0 / 7 6  5 , 1 0 9 . 0 0  4 , 8 6 0 . 0 0
2 1 2 8 1 7 7  1 0 , 9 1 4 . 0 0  9 , 6 8 0 . 0 0
5 / 3 L 1 7 7  1 0 , 8 3 8 . 0 0  9 , 2 1 0 . 0 0
8 l 3 L / 7 7  7 , 0 2 4 . 0 0  7 , 3 2 0 . 0 0
L L / 3 0 1 7 7  4 , 0 9 6 . 0 0  3 , 6 4 0 . 0 0
2 / 2 8 1 7 8  8 , 9 1 1 . 0 0  8 , 7 6 4 . 0 0
5 l 3 L / 7 8  1 1 , 6 9 2 . 0 0

15. In July, 1978, Car Wash Corp. nas notifled by the Audit Divlslon that

i ts sales tax returns for the perlod June 1, 1975 through May 31'  1978 had been

schedul-ed for audit and that al-l books and records should accordlngLy be nade

avallabl-e. Petitloners made avallable federaL corporatlon income tax returnat

Mr. Perryts personal returns, the diarles and utll-lty b111s. The exa,miner

concluded that these nere tantamount to no records and ln order to verify

taxable sales, chose to conduct an observation test. On !{edneed,ay' JuLy 26'

L978, a day threatening raln, the examiner observed Car !{ash Corp. rs operatlona

from approxlmately 9:10 A.M. to 1:00 P.M. and counted 100 car washes, 2 hand
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waxes and 20 vacuum uses. He assumed that the car wash operated elght houre

per day, seven days per week and that buslness conducted on Saturdays rtas

double that of other days, and employed the above flgures ln calculating the

sal-es tax assessment, as fol-l-ows:

Dai ly sales
car washes,
hand waxes,
vacuums, 40

I{eekly sal-es
$ 4 6 9 . 8 0  x  8

Quarterly sales

200 cars G $2.00
4  ca rs  G  $ f4 .95
cars G 25c

$ 4oo.oo
59 .80
10 .00

il6t;60

$  3 ,758 .40

$48 ,  859 .  20$3 '758 .40  x  13

Because of petltionersr fallure to submit purchase invoices, fixed asset bllls

and a l-ist of suppl-lers as requested, the examlner made an estimated assesament

for purchases subJect to use tax in the amount of $75,000.00. According to hls

f ieLd audit  report ,  "Thls $751000.00 lncludes recurr ing expense purchases the

vendor may have purchased and also all flxed assets the vendor may have purchased

ln the audlt  per iod."

The examiner ls currently employed by the Internal Revenue Service and

was not present to testify at the hearlng; his supervLsor, who was Present

during a port lon of the observat lon test ( f ron approxlmately 9:10 A.M. to 10:30

A.M.),  test l f ied regarding the audit  procedures, using the examlnerrs report

and notes.

CONCLUSIONS OF LAW

A. That where a taxpayer maintains and

Dlvislon records from which the exact amount

determined, he has the rlght to expect they

makes available to the Audlt

of sales and use taxes due can be

w111 be ueed to detetmlne hl.s

Inc .  v .  S ta te  Tax  Com. ,  65  A.D.2dult imate tax l iabl l i ty.  Matter of  Chartair
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44 (3d Dept.) .  l fhere records are not provided or are lncomplete and insuff lc lent '

resort nay be had to estimate procedures, such as observation testa, so Long as

the methodol-ogy enployed ls reasonably calcul-ated to reflect the taxes due.

Tax Law sect ion 1138(a) (1);  Matter of  Surface Line Operators Fraternal Organlzat lon

v. TuLly,  85 A.D.2d 858 (3d Dept.)  and authori t ies ci ted therein.

B. That the dLaries provided to the sales tax examiners and lntroduced in

evldence lndicated only a dally figure and do not comply wlth the record

keeping requirements of sectlon f135(a). The car wash manager prepared dally

reports, showing among other thlngs the nunber of car waahes and waxes, the

number of no-charge washes, expendLtures made and the amount of cash turned

over to Mr. Perry, but these were not offered to the examiners or to the

Comrission. The Audlt Divisionrs resort to an observatlon test was therefore

warranted, and the resul-ts of the test are sustained. However, adJustment

should be uade for the 292 d,ays the car wash was inoperative; and receipts for

v a c u u m e q u i p m e n t u s e d p r i o t t o L 9 7 7 s h o u 1 d b e e ] - i n i n a t e d . S " " @

and Josephine Toia et al .  (State Tax Comm., November 26, L979),  wherel .n use of

an observatlon test was sustained but the results thereof adjusted donmward, to

take cognLzanee of the closing of a conpeting business on the day the test ltaa

conducted.

C. That the Audit  Dlvis ionrs est imate for purchases subJect to use tax le

excessive. The Audlt Dlvislon ls hereby directed to recompute the use tax

portion of the assessment, based on the foll-owlng purchases made by Car llash

Corp. as establ ished by the test lmony of Mr. Perry:  ln L977, three vacuuum

cleaners at a cost of  $300.00 each; for repaLrs and parts,  $500.00 annual ly;

and for soap and suppl les, $3,000.00 annual ly.
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D. That for the period June 1, 1975 through Februaty 28, 1978, al l

penalties and interest in exceas of the minlmum amount of tnterest prescrlbed

by statute are renit ted.

E. That the petltion of Floral Park Car Wash Corp. and Joseph Perry'

lndividually and as an officer of the corporatlon, 1s granted to the extent

lndlcated Ln Conclusl.ons of Law rrBtt, rrCrr and |tDtt; the notLces of deternlnatlon

and demand lssued on December 11, L978 are to be nodlfled accordlngly; and

except as so nodlfied, the assessments are ln all other respecte sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 17 1gg3
PRESIDMIT



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

June 17 ,  1983

Floral  Park Car Wash CorP.
Joseph Perry, Individually & As Officer
255-39 Jericho Tpke.
Floral  Park, l {Y 11001

Gentlemen:

Please take notice of, the Decision of the State Tax Comission enclosed

herewith.

You have now exhausted your right of review at the adnlinistrative level'

Pursuant to gection(s) ifg8 of the Tax Law, any proceeding in court to review

an adverse decision by the State Tax Comission can only be instituted under

Article 78 of the Civil Practice Law and Rules, and must be commenced in the

Suprene Court of the State of New York, Albany County' within 4 months from the

date  o f  th is  no t ice .

fnguiries concerning the conputation of tax due or refund allowed in accordance

with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9 State Camqrus
Albany, lilew York 12227
?hone /f (518) 457'207a

Very truly yourst

STATE TAX COMUISSION

Petitioner t s RePresentative
Leonard Bai l in
299 Broadway
New York, NY 10007

AI{D
Joseph Perry
7 Wakef ield Dr.
l{uttontown, NY 11545
Taxing Bureau's Representat ive
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to coaaider that prLor to acquisltlon by the corporatlon of vacuum cleaners ln

L977, such cleaners were uaavallable for custoner use; (d) fatlure to nake

allosances for lnclement weethef, and uechanlcal breakdowas; aud (e) fallure to

adJust for aoataxable and |too chargett sales. .

FI}IDINGS OF FACT

1. 0n Decenber 11, 1978, the Audlt Dlviel.oa lseued to pctltl.oner Floral

Park Car llaeb Corp. (ttCar Wash Corp.tt) a Notlce of Detenulnstlon and Denaad f,or

Paymeat of Sa1ee and Use Taxes Due for the perlod June 1, 1975 through Uay 31,

1978, asseeelng taxes ln the asouut of $46,434.88, plue peaalty of $91792.34

aad ln terest  o f  $10,204.41,  for  a  to ta l  due of  $66,431:63.

On December 11, 1978, the Audlt'Dlvlelou lssued to petltloner Joseph

Pertyr lndlvldually and as an offlcer of Floral Park Car Wash Cotp,, aNotlce

of Deter:niaatloa and Demand for Payment of Sa1es and Use Taxes Due for the

perlod June 1, 1975 through Uay 3f, 1978, asseeetng taxes ln the aoorrnt of

i46,434,88, plue peaalty of $9,792.34 and tnterest of $10,204.4I, for a totel

due  o f  $66 ,431 .63 .

On Auguat 18, 1978, Mr. Perry had executed a coosent exteudlag the

perlod of lluitatloa for aaseasoeflt of salee and uae taxes agalaet the corpora-

tlon for the-perlod at issue, to aud lncludlug June 20, Lg7g.

2. In 1970, Dr. Gabrlel Perry, Joeeph Perryrs father, organized Embassy

Equltles Corporatlon for the purpose of purchasing property ln Floral Park, New

York, upon whlch was gl.tuated an o1d bulldtng containlng automated car wash

equlpment. The property wae leased to petltloner Car Wash Corp., whose sole

shareholder and offlcer, petLtl.oner Joseph Perry, endeavored to operate the car

wash. The car wash had been luoperatlve for several years, so Mr. Perry

lnltially speat tlme cleanlng and paiatlng the bulldlng aad hauling away tlash.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

Floral Park Car l{ash Corp.
Joseph Perry, Individually & As Officer
255-39 Jericho Tpke.
Floral Park, NY 11001

Gentlemen:

P1ease take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of revi"ew at the adninistrative leve}.
Pursuant to section(s) fflg of the Tax lar, any proceeding in court to revien
an adverse decision by the State Tax Comission can only be iogtituted under
ArticLe 78 of the Civil Practice traw and Rules, and must be comenced in the
Suprene Court of the State of l{ew York, Albany County, wlthin 4 nonths from the
date of this not ice.

Inquiries concerning the conputation of tax due or refuad al.lowed io accordance
with this decision nay be addreesed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9 State Canqrus
Albany, New York 12221
Phone # (5r8) 457-207A

Very truly yours,

STATE TN( COIIIIISSION

cc: Pet i t ionerts Representat ive
Leonard Bailin
299 Broadway
New York, IIY 10007

AND
Joseph Pemy
7 t{akefield Dr.
lluttontown, Nf 11545
Taxing Bureau's Representative



STATE OF NEW YORK

STAfE TAX COI,TMISSION

fa the Matter of the Petltlon

of

FLOML PARK CAR WASH CORP. and
ly and as an

for Revlsion of a DeteruluatLon or for
of Sales end Uee Taxes under Artlcles
of the Tax Law for the Pertod June 1,
through Mey 31, 1978.

DECISIOII
OffLcer

Refund
28 and 29
L975

PetLtlonere, Floral Park Car l{aeh Corp. aad Joseph Perry, tndtvlduelly and

aa an off,lcer of the corporatton, 255-39 Jamalca Aveanre, Floral Park, ilev York

11001, flLed a petltlon for revlsion of a determinatlon or for refund of salee

and use taxes undet Artlcles 28 and 29 of the Tax Law for the period June I,

1975 through May 31, f978 (f l le NoE. 25530 aad, 25547).

A formal hearJ.ng was held before Dorl.s Steluhardt, Eearlng Offlcerr at the

offlcee of the State tax Connlsslon, Two lforld Trade Center, New York, New

York, on Septeuber 14, L982. Petltloners appeared by Leoaard Balll.a, P.C.

(Leonard Ballln, Eeq., of counsel). The Audlt Dlvlelon appeared by Paul B.

Cobura, Esq. (Inrln Levyr Esq., of counseL).

ISSUES

I. I{hether the Audlt Dlvlslon established a basls for lts employrneot of

an obeenratlon test to deter"mlne the anouat of tax due.

II. If so, whetber the audit procedures and calculatlons rtere nonethelege

erroneous aud Lnproper for the followlng reasona: (a) fatLure to use actual

prlces and to take account that sales tax lras lncluded therel.n; (b) Lncluglon

1o taxable sales of the full price for hand waxlngr a servlce provlded froo

tlme to tlme on the car wash premlses by lndependent contractors; (c) fallure
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to colrslder that prior to acqulsltlon by the corporatlon of vacuum cleanerg

L977, such cleanera were unevallable for cuetouer use; (d) failure to nake

allowances for inclement weather aad nechanical breakdonns; aad (e) fellure

adJust for noataxable and ltno charget sales.

FIITDINGS OF FACT

1. 0n Decenber 11, 1978, the Audlt Divlslon lseued to petltr.oner Floral

Park Car lfaeh Corp. (rfCar lfaeh Corp.tt) a Notlce of Deterulnstton aod Deosnd for

Payuent of Sales and Use Taxes Due for the perlod June 1r 1975 through tlay 31,

L978, asseestng taxes ln the arouat of $46 1434.88, plue peaalty of $91792.34

and la tereet  o f  $10,204.4L,  f ,or  a  to ta l  due of  $66,431:63.

On December 11, 1978, the Audlt Dlvlsloa lsgued to petltloner Joeeph

Perty' lndlvldually and aa an offlcer of Floral Park Car l{ash Cora., a Notice

of Deter:ninatlon and Demand for Payment of SaLes aad Uge Taxes Due for the

perlod June 1, Lg75 through May 31, L978, aseesslng taxea ln the auorrnt of

$46,434.88, plus peaalty of $9,792.34 aod lnterest of $10,204.41, for a total

due  o f  $66 ,431 .63 .

On Auguat 18, 1978, l{r. Perry had executed a consent extendl.ng the

pertod of lLultatlon for aasessoent of sales and use taxes agalast the corpora-

tlon for the-perlod at Lssue, to and lncLudlag June 20, 1979.

2. In 1970, Dr. Gabriet Perry, Joaeph Perryrs father, organlzed Enbaeey

Equlties Corporatlon for the purpose of purchaslug property ln Floral Park' New

Tork, upon whlch wae eltuated aa old bulldlng contalnlng automated car wagh

equipment. The property was leased to petltloner Car Wash Corp., whose sole

shareholder and officer, petltloaer Joseph Perry, endeavored to operate the car

wash. The car wash had been inoperatlve for several years, go Mr. Perry

lnltlally spent tiue cleantng aad palnting the bulldlng ead haullng awey traeh.

1n
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Approxlnately 6 uoaths after the purchase of the property' che car wash opeaed

for buelnese.

3. Mr. Perry worked at the car wash one or tlto days per week froo 1970 to

Septeober, 1975. Durtng that tr.ue, he aLeo worked for a r€al estate corPoratlon,

uaaaglng teatal propertles.

4. Frou September, 1.971 to Julyr 1979, l{r. Ronald tltrlte ltas Eanager of

the car wesh. Be ras respouatble f,or beglaalng operatlotrs ln the nor:nl.ng,

supenrLslng enployeee, collectlag paynent frou cr.retsners' guldlag vehlcles otrto

the conveyor aud uaking dal1y reports, There was no cash reglster on the

preuJ.ses. Cash recelpte were placed ln a drarer; custouers ltore oot furnighed

wlth a recelpt unleas th€y Epeclflcally requeeted onel lrr whlch evetrt Mr. llblte

handwrote a reeelpt.

GeneralJ.y, Car Waah Corp. employed one other persotr besldes Ur. I'lhlue.

Ttre eruployee lres stetloned at the end of the conveyor aud drted the vehlcleg.

5. In 1975, Car llaah Corp. charged lte cuBtouers $1.00 oa weekdaya and

$1.25 ou weekends per car weeh. Ln January, L977, lt iaereased the prlcee by

50 cente.. The spraytng on of hot lrex nas 50 cents extra. As adverttsed by the

corporatton' all prices tncLuded sales tax.

6. Ia the gumertlne aad occasLonally on weekende durlng other seaaong,

hand waxlng was avallable on Car Wash Corp. rs preuiges f,rou two hlgh cchool

studeats (who operated there rlth petitlonersr consent). The studentg charged

$f4.95 per waxlng and turaed over $5.00 of each charge to Car llash Corp. From

tl.me to tlme, the gtudeutsr frleads requested part-tine work at the car wash

and nere so employed.
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7. Car Wash Corp. eold car waeh tlckets lr bulk, 100 to 200 at a tloe' to

auto dealers for one-half the reguJ.ar prl.ce. Mr. Perry estlnated that durtng

the perlod at lseue, Car tlaeh Corp. Eold 200 to 300 tickets nonthly to dealere.

The corporatlon gave tlckets, or sold tlckets at a uLnlmuu prlce (100

or 200 for $20.00), to servtce statlong whtch ueed then to promote particular

gerviceg, such as o11 changea. Mr. Perry consl.dered thls practLce rrorthrhlle

slnce |twe $ere $ettlng our asne advertleedr[ and estLuated that 400 to 800 car

waghes per year were attributable to tbts practlce.

In addltloo, Car Waeh Corp. sold dl.gcount tlckets ts lndlvlduel

customerar entttllng thm to f,lve waehes for $3.25 or afcer 1976' for 95.25.

Mr. .Perry estlsated that the corporatLon sold 10 to 20 booklets of diecount

tlckets noathly.

8. In L977, Car !{ash Corp. purchased three vacuum nachlnes at approxLoately

$300.00 each. These were aval.lable for custouer uae for 25 ceota. Mr. llhlte

estlnated that approxlmately 50 cusconere vacuuued thelr carg each yeek.

9. Mr. Perry lnteaded the car wash to be open for buslaeas seven daye a

week, but due to lnclenent weather and frequent equlpment breakdowns, lt was

actual.ly operatloaal three or four days weekly. Mr. I{hlte nade the followl'ng

estLoates of the buslness done by Car Wash Corp: 50 to 60 car waghes or a

reasonably busy weekday durlag sprlng or fa1tr; 150 car washes or e busy Saturday;

one Epray hot wax for every 20 vehlclee washed; and 10 ttno chargett washes (for

the Perry faoily, Mr. I{hlters farnlly and for customers who expreased dlssatls-

factl.on about how tbetr carg had turned out) on a busy day.

10. Car l{aeh Corp. expended approxlmately $300.00 to $500.00 annually for

replacenent parts for and repalr work to the car wash equlpment and $21000.00

to $3,000.00 anually for soap and supplles. A11 expenses lrere pald tn caeh.
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For the flrst ttro or three years of operatton, Car Wash Corp. nal.ntal.oed a checktng

account but eloeed lt when suppllers began deuandlng cash palment.

11. At closlng tlne 
"."L 

d"y, t{r. Whlte prepered a repott, whlch locluded

the nuaber of vehl.cles washed as recorded by the couater' the nunber of ao-charge

waehes, and cash expenses tacurred, such as for replac€nent of a customerte

anteqna. Ee placed the report and the cash recetpts ln a paper bag. ApproxL-

nately evety tlro or three daysr he dellvered the bags to the Perry reetdeoee'

or Mr. Perry or Dr. Perry stopped at the Car Wash Corp. to retrleve theo. At

the end of the week, Mr. llhite withdrew hls salary and the salary of the othar

enployee frou the caeh recelpts and noted the wlthdrawals oa hle rePort.

L2. In September, L975, durlng a routlne check-up, Dlr. Perry was dlaguoeed

as sufferl.ng from termlnal cancer. He thereafter undenreat uaJor surg€ry otr

several occeslone and a three-year progran of cheuotherapy and radlatlon

therapy. Durlng the perlod September, 1975 through 1978' he devoted llttle

tLme to Ehe car wash and no tlae whatsoever to hls reaL eetate actlvlttes. l,lr.'

Perry, w'lth hls wlfe and three young chlldren, took up residecce ltltb hls

pareots ln Muttontonn, New York. Although Car Wash Corp. had earller paid a

nonthJ.y retrtal of $400.00 to Enbassy Equltles Corporatlon, lt ceaged dolng so

ln 1975 when Mr. Perry fel l  111. As Dr. Perry testl f led, t t tHle was la oo

poeltlon to pay auy rent an]tuore, and I could uaderstand that.rl

13. Every tlro or three days, Mr. Perry, lf he was able, or Nora Prochlllo,

who worked for Car Wash Corp. on an hourly basls, counted each dayts cash

recelpts aad expendltures and reconclled the amounts wlth Mr. I{hltets report.

Mr. Perry or Ms. Prochlllo then entered ln a dlary the cash taken ln for the

day.
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L4. Petltdoners lntroduced ln ev{dence the four dlarles ueed for the years

1975 through 1978. Durlog the audlt perLod, 292 daya are blank; all other daye

reflected the recelpts takea ln that day. In preparlng the eales tax returoa

for the quarterly perlode at lsaue (ercept the perlod ended ltay 31' 1978 for

whlch there le oo record of a f111ng), Mr. Perry totalled the recelPts aB entered

Ln the dlary aad thea uade adJustuents to account for sales tax collceted and

for Eales rnade to deaLers, wtrlch he coosldered ae uade for resale. Car lfesh

Corp. fe aalee ae recorded ln the dlerles aad as reported ln ltE returas rele

as fol lowg:

2129 /76  9  ,272.00

PERIOD
ENDEI)

813r /7  s
LLI 301 7s

5 l3L /76
8 l3 t l76
LL l30 l76
2128177
5 l3L l77
8 l  3L l  77
rL l30 l77
2128/78
s l3L /78

SALES PER
DIARIES

.$  8 ,  598 .  00
5 ,424 .00

I ,654 .  00
6  ,  9  14 .00
5 r  109 .00

10 ,  914 .00
10 ,838 .00
7 ,024 .00
4 ,096 .00
8 ,911 .00

11 ,692 .00

SALES
REPORTED

$7,220.00
5,  280.00
9,240.00
8 r  820.00
6,840.00
4,860.00
9 ,680 .00
9 ,  210 .00
7,320.00
3 ,640 .00
8,  764,0o

15. In Ju1y, L978, Car tlash Corp. was nottfled by the Audlt Dlvtglon that

its ealee tax returns for the perlod June L, 1975 through ltay 31' 1978 had been

echeduled for audlt and that all books and records ehould accordlagly be nade

avallable. Petltioaers made avallable federal corporatloa lacorne tax returns'

Mr. Perryrs persoaal returns, the dlarles and utlllty b111e. The examlner

coacluded that these lrere taatasount to no recorde and ln order to verlfy

taxable sal-ee, choee to coaduct ao observatlon test. Oa Wednesday, July 25'

1978, a day threateaing ratn, the examlner obserx/ed Car Wash Corp.ts operatlons

from approxl .uately 9:10 A.M. to 1:00 P.M. and counted 100 car waehes, 2 hand
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lvaxes and 20 vacutm uses. Ee assuned that the car wash operated elght houre

per day, seveo days per week aod that buslneas conducted oa Saturdays was

double that of other days, and enployed the above f,Lguree tn calculatiag the

eales tax asseSsmeat, as follows:

DalJ.y sales
car vashes, 200 care @ $2.00
hand sa:rea, 4 cars e $14.95
vacuuns, 40 carE @ 25C

Weekly salee
$469 .80  x  I $  3 ,758 .40

Quarterly sal.es
$3 ,758 .40  x  13  $48 ,859 .20

Becauee of, petitlo[erst fal].ure to subnlt purchaee lnvolces, fixed esset bl1le

and a llet of suppliera as reguested, the examlner made aa estlnated asg€asme[t-

for purchaees subJect to use tax ln the anount of $751000.00. Accordlng to bLs

fteld audlt report, rrThls $751000.00 lncludes recurrlng expense purchaeee the

vendor uay have purchased aod also all flxed asaets the vendor may have purehaeed

Ln the audLt perl.od. "

The era'rtner le currently empLoyed by the loternal Revenue Senrlce and

was not present to testlfy et the hearlng; hls eupenrlsor, ntro was preseat

durtng a portlon of the obserration test (frou approxlmately 9:10 A.tl. to 10:30

A.lt.), testlfled regardlng the audit procedures, ustng the examinerts report

end notee.

CONCLUSIONS OF I.AW

A. firat where a taxpayer nalntalus and makes available to the Audit

Divlston records fron whLch the exact amount of salee and uge taxes due caa be

determlned, he has the rtght to expect they w111 be used to deterulne hi.s

ultLnate tax 11ab111ty. Matter of Chartalr, Inc. v. State Tax Com. '  65 A.D.2d

$ 400.00
59.80
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44 (3d Dept.). Where records are not provlded or are lncouplete and lnsr.lfflclent,

resort nay be had to estiEate proceduree, such aE obeerxtetion tests' so Long as

the nethodology'euployed is reasonably cal,culated to reflect the taxes due.

Tax Law sectlon 1138(a) (1); !,latter of Surfage Llae Operalors Fraternal Or8aalfat{oa

v. Tully, 85 A.D.2d 858 (3d Dept.) aad authorlt lee clted thereln.

B. Ttrat the diarles provlded to the galee tax exaniaere aad lntroduced ln

evidence lndtcated oaly a dal1y flgure and do not,comply wltb the record

keeplng requlreuents of sectlon ff35(a). Ttre car wash manager prepared dally

reports, shorlng a4oog other thlnga the number of car washes snd waxee, the

aumber of no-charge waahes, expenditures made and the anouat of cagh tutaed

over to l{r. Perry, but these were not offered to the examlners or to the

Comlsslon. The Audlt Dlvletonrs resort to aa observatlon test waa therefore

warranted, and the tesults of the test are sustalned. Eoweverr adJuatuent

ehould be nade for the 292 days the car wash was lnoperatlve; and receLpts for

vacuumequ1pmen tueedp r to t t o l 977ehou1dbee11 rn1na ted .See !3$@

aud Josephlne Toia et al. (State Tax Com., Novembet 26, L979), whereln use of

an observation test lraa sustained but the results tbereof adJusted domward' to

take cogolzance of the closlog of a competlog buslness ou tbe day the teat wag

coaducted.

C. That the Audlt Dlvlslonts eetlmate for purchases subJect to use cax ls

excegslve. The Audlt DLvlsloa ls hereby dl.rected to recompute the use tax

portlon of the assesaneut, based on the followlng purchases nade by Car Wash

Corp. as eetabllshed by the testlmony of Mr. Perry: tn L977, three vacuuum

cLeaners at a coat of $300.00 each; for repalrs and parts, $500.00 aonual,ly;

and for soap and supplles, $31000.00 annually.
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penal-tl.es and lnterest 1o excess
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, 1, 1975 through Februery 28' 1978' al l

of the nlaluum anoutrt of loterest prescrlbed

by atatute are reuitted.

E. That the p€tltton of Floral Park Car t{ash Corp. and Joseph Pert7,

lndLvldually and aa en offLcer of the corporatlon, ls granted to the extent

ladlcated ln Conclueions of Law rrBrt, 
"Crt aad frDtr; the aotlces of deterninetiou

and demaad lssued on Deceuber 11, 1978 are to be raodlfted accordlngly; and

except as so nodlfled, the aeseesnents are ln all other respecto sustal.ned.

DATED: Albany, New York STATE tAX COMUISSION

JUN 1? 1983
PRESIDENT
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