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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  7,  1983

Firelands Sewer & Water Construction Co., Inc.
P .0 .  Box  864
Mansfield, 0H 4490L

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be comqenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
A1bany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
James C. Hinckley
Maloney, Gallup, Roach, Brown & McCarthy
1620 Liberty Bank Bldg.
Buffalo, NY L4202
Taxing Bureaut s Representative

cc :



STATE OF NEW YORK

STATE TAX COMMISSION

In the tter of the Petit ion
o f

Firelands Sewer & hlater Construction Co., Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  1 /76 - t t / 30178 .

AITIDAVIT OF I{AILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of 0ctober,  1983, she served the within not ice of Declsion by cert i f ied
mai l  upon Firelands Sewer & hlater Construct ion Co.,  Inc.,  the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Firelands Sewer & Water Construct ion Co.,  Inc.
P . 0 .  B o x  8 5 4
Mansfield, 0H 4490L

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
7th day of  0ctober ,  1983.

$I;fi;f,dilfl?,^iil'ilffT^1,



STATE OF

STATE TN(

NEIC YORK

COMMISSION

In the Matter of the Petition
o f

Firelands Sewer & hlater Construction Co., Inc.

for Redet.ermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  t l t 0 - t t / 30  /78 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Conmission, over 18 years of age, and that on the 7th
day of October, 1983, she served the within notice of Decision by cert i f ied
mail upon James C. Hinckley the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
$rrapper addressed as fol lows:

James C. Hinckley
Maloney, Ga1lup, Roach, Brown & McCarthy
1620 Liberty Bank BIdg.
Buffalo, NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of tu'e petitioner.

Sworn to before me this
7 th  day  o f  October ,  1983.

8if, f s-i,Tif tr,^i$'ilff Tfi,



"STATE OF NEh' YORK

STATE TAX COMMISSION

In the Matter of the Petltton

of

FTRELANDS SEWER & IdATER CONSTRUCTIoN CO., INC.

for Revlslon of a Determlnatlon or for Refund
of SaLes and Use Taxes under Articl-es 28 and 29
of the Tax Law for the PerLod June I, L976
through November 30, L978.

1. Pet l t ioner,  Firelands

slgned consents extendlng the

use taxes for the perlod June

1 9 8 0 .

DECISION

Sewer & Water Construction Co., Inc. (rfFl-relandstr)

period of llnltatlon for assessment of sales and

1, 1976 through November 30, 1978 to December 20,

Pet l t ioner,  Flrelands Sewer & Water Construct lon Co.,  Inc.,  P.0. Box 864,

Mansfleld, Ohio 4490L, filed a petltlon for revlslon of a determlnatlon or for

refund of eales and use taxes under Artlcles 28 and, 29 of the Tax Law for the

period June I  ,  L976 through November 30, 1978 (F1le No. 31261).

A fornal hearlng was held before JuLlus Braun, Hearlng Officer, at the

offl.ces of the State Tax Go'nmlssfon, State Office BuiJ-dlng, Buffalo, New York,

on AprJ.l 21, L982 at 1:15 P.M. Petltloner appeared by Mal-oney, Gallup' Roachr

Brown & McCarthy, P.C. (James E. Morrle and Jarnes C. Elnckley, Esqs. of counsel).

The Audit DlvlsLon appeared by Paul B. Coburn, Esq. (Patrlcla L. Brunbaughr

Esq. ,  o f  counse l ) .

ISSUE

tltrether the contract between petitloner and a subcontractor for trucks to

haul- material to and fron a Job site constltuted the rental of tangible pereonal

property or whether the transactlon rras for transportatlon services.

FINDINGS OF FACT
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2. On August 11, 1980, based upon an audlt, the Audlt DlvLslon lssued a

Notlce of Determlnatlon and Dernand for Paynent of Sales and Use Taxes Due to

FlreLands ln the amount of $47,074.44 pLus lnterest of  $14,388.10 for a total-

o f  $ 6 1  , 4 6 2 . 5 4 .

3. Petitioner timely fll-ed a petltlon for a hearing to revlew the aforenen-

t loned not lce.

4. At the hearing, the Audit Dlvisl-on conceded to a reductLon of $21572.25

in the notice due to the overstatement, at the tlme of the audlt, of the value

of the tugboat "Bellrt. The sole remaining lssue ls petitlonerrs contract wlth

Spezlo Hauling and Excavatlng Corp. on whlch tax of $13r254.47 was asseseed by

the not lce.

5. The following flndlngs of fact proposed by petitLoner are accepted

herewith. Proposed Flndl-ng ttott is reJected because Lt ls conclusory.

a. Pet l t loner,  a general  contraetor,  entered lnto a
contract with Rochester Pure lrlaters Dlstrlct, Monroe
County, New York, as onrner, for sewer and water line
constructlon work.

b. Pursuant to such general contract, petitloner entered
into a subcontract agreement wLth Spezlo Haullng and
Excavat lng Corp.,  dated March 3, 1976.

c. Under the terms of sald subcontract, Spezlo agreed to
furnish petLtioner wlth gravel, sand, ftll and topsoil at a
fixed prlce per cubic yard lncluding deJ-lvery, rras required,
scheduled and dlrected by Firelands authorlzed personneltt.

d. AddltlonalJ-y, under the terms of said subcontract,
Spezlo agreed to |tfurnlsh the necessary tandem dump trucks
as required, scheduLed and directed by Firelands authortzed
pergonneltt.

e. Under the terms of the subcontract' Flrelands was to
pay Spezio for the dump trucks, lncludLng driver, at an
hourJ-y rate.

f. Speziors duties under the subcontract were to remove
excavated materials from the jobslte if the materlals were
unsuitabLe as backfill, or lf the materlals were sultable
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for backflll, to transport the materlals to the area to be
backfllled.

g. The truck drlvers were pald enployeee of Spezlo and not
of Flrelands. AJ-l wages, frlnge benefits, wlthholdlng
taxes, and workmanrs compenaatlon lnsurance premiums were
paid by Spezio.

h. The dunp trucks were owned elther by Spezlo or by
independent o$ner-drivers empl-oyed by Spezio. A1l" gasollne,
oLl, repalrs and malntenance were furniehed by Spezio.

1. The dunp trucks were loaded by backhoes operated by
Fitelands personnel. Unloading was done under the general
supervlsion of Firelands pereonnel ln so far as Flrelands
personnel- directed the drLvers where to unload.

j. Routes taken by drlvers removlng material fro,n the
jobslte were chosen by the drlvers.

k. The dunp trucks were not l-eft on the Job slte during
nlghts or weekends.

1. Spezio furnished Flrelands wlth a payment bond and a
perfornance bond in connectlon wlth the subcontract.

m. The subcontract contalned an lndennlty agreement,
lLquidated damages clause, non-segregatged (stc) facl.litles
cLause and other provLslons not generally found in vehLcLe
rental  contracts.

n. The only reference ln the subcontract to tttruck rentalgrl
\tas a clause typed ln by the vendor, Spezio, to protect
hlnself from premlum labor costs on weekends and holldays.

CONCLUSIONS OF LAW

A. That sectlon 1105 of the Tax Law lmposes, Ln part, a sales tax on

recelpts from retail sales, lncluding rentals, of tanglble personal property

and certaln servlces. Transportatlon ls not

B. That petitloner dld not rent truckg.

Corp. had excluslve possesslon of the trucks

over them while ln the hlre of petitioner so

one of the enumerated servlces.

SpezLo llauling and Excavatlng

and a suffLcient degree of control

as to be furnishlng a transportatl-on

servlce exempt from the lnposltlon of sales tax (ltatt.r of CrD. Perry '

State Tax CommLssion, June 24,. L977).
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C. That ln accordance with Flnding of Fact tt4rt the tax determLned due on

pet i t ionerfs tugboat the "Be11" 1s excessive by $21572.25.

D. That the Petltlon of Firelands Sewer & Water Construction Co., Inc. ls

granted to the extent indl.cated above Ln Concluslons trBrr and rrCrr' that the

Audlt Divislon ls hereby dl.rected to accordingly nodlfy the Notlce of Determlna-

tlon and Demand for Paynent of Sales and Use Taxes Due issued August 11, f980;

that, except aa so granted, the petitlon is Ln all other respecta denled.

DATED: Albany, New York STATE TAX C0MMISSION

ocT 0 ? 1983



P 470 316 049
RECEIPT FOR CERTIFIED MAIL
NO IN.SURAIICE COVERAGE PROVIDED_

NOT FOR IIITERNATIONAL MAIL

P '47'0 31.6 050
RECEIPT FOR CERTIFIED ITIAIL*' ffiYHi'93X[l+i,',n',XH'.'-

(Scc Rcvc>rc)

cl€
o\

.o
o

t!

oo
O

o
rl
?,1

Dantlo --

-{r  nok ^dr-, \o. .*o^ J t t

"bt?il,Im
P.o., Strto rno zTFE6if-
rr)e*rn olg-lal Olt/ qq 90 I

Portege $

C.rtlfl.d F.c

Spochl Dellvory Foe

R.rtrlctad Dollvery F.o

Rttu.rn Recelpt Showlng
to whom rnd Oata Defiverad
,aeturn Receipi govyGFijf,iril
Dote, and Addrecs of Doliwry

TOTAL Pon gp.nd F.t t
portmark or Olte

po.,st t iilZiFffi

Rrturn R.ccipt Sh;;;;-
to whom and Detc DollJrrcO

al
6
o\


