
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

February 4, 1983

William Feldman
10 Jamar Dr.
Fayettevi l le,  NY 13066

Dear Mr. Feldman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner I  s Representat ive
Mil ton J.  Crystal
Crys ta l ,  Manes & R i fken ,  P .C.
507 East Fayette St.
Syracuse, NY 13202
Taxing Bureaut s Representative
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William Feldman

for Redeterminat ion of a Def ic iency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax f,aw for
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ATT'IDAVIT OF I{AILING
Revision
Use Tax

the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
certified mail upon William Feldman, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Williaur Feldman
10 Jarnar Dr.
Fayetteville, NY 13066

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said virapper is the last known address
of the pet i t ioner.

Sworn to before me this
4th day of February, 1983.

AUTHORIZED TO ADM
OATHS P1JRSUANT TO
SECTION I74

ISTER
TAX IJAW
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DECISION

STATE OT NEW YORK

STATE TAX COMI'fiSSION

In- the Matter of the Petition

o f

VIIIIIAM FETDMAN

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period March 1, 1980
through May 31, 1980.

Pet i t ioner,  ht i l l ian Feldnan, 10 Jamar Drive, Fayettevi l le,  New York 13066,

f i led a pet i t ion for revision of a detenninat ion or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period March 1, 1.980

through May 31, 1980 (Fi le No. 33064).

A formal hearing was held before Julius E. Braun, Ilearing 0fficer, at the

off ices of the State Tax Commission, State Off ice Bui lding, 333 E. Washington

Street,  Syracuse, New York, on January 13, 1982 aL 1:15 P.M. Pet i t ioner

appeared by Mi l ton J.  Crystal ,  Esq. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (A lexander  L le iss ,  Esq. ,  o f  counse l ) .

ISSUE

Whether there is personal liability on the part of a corporate officer for

the payment of sales tax when the corporationts check issued in paynent of the

Lax was dishonored by the bank.

FINDINGS OF FACT

1. 0n March 2, 1981, the Audit Division issued a Notice and Demand for

Payment of Sales and Use Taxes Due to lJilliam Feldman in the amount of $4'995.38

plus penalty of $649.39 and interest ot $449.58 for a total amount due of
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a

$6r094.35. 0n Uarch 20, 1981, a pet i t ion was f i led by t t r i l l ian Feldman request-

ing that the Notice and Demand for Payment be withdrawn.

2. On June 20, 1980, Phi l  Feldman & Sons, fnc. ( the Corporat ion) f i led a

sales tax return with a check in payment of $4,995.38. The return, s igned by

pet i t ioner,  as treasurer,  was sent.  to the Syracuse Distr ict  Tax Off ice as

requested by a State tax auditor. 0n July 11, 1980 the check was dishonored by

the Merchants National Bank & Trust Company of Syracuse, New York upon presentmeot.

The check was returned not paid, the reason noted on the check as "ho1d on

accountt t .

3. The corporation had been sued on a negligeoce action and pursuant to a

judgnent the Onondaga County Sheriff levied on the bank account on July 10,

1980. Pet i t ioner claimed that a phone caII  was made to the Syracuse Sales Tax

Bureau advising it that it had ten days to act on the levy. A letter dated

JuIy 16, 1980 was nai led by Mi l ton J.  Crystal ,  Esq.,  to the State Sales Tax

Bureau stat ing the Corporat ion?s posit ion on this subject and suggest ing that

I'you take whatever steps nay be necessary to forestall the payment over of

these funds and to obtain payment of the check".  The money ($4,995.38) in the

Corporation's special tax account was paid to the judgment creditor pursuant

to the levy on July 20, 1980. Paynent for the sales tax could not be fu1filled.

As a result  of  said judgement,  the Corporat ion went out of  business.

4. The usual method of submission of sales tax returns in the Syracuse

area is to send them in an envelope provided by the Audit Division to the

Processing Unit ,  at  a Post Off ice Box in the City of Syracuse, New York.

Pet i t ioner submitted a deposit  s l ip with the Merchants Bank wherein $4,995.00

vras put into the corporat ion's tax payment account on June 20, 1980.
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5. The Audit Division claimed that there was personal l iabi l i ty of pet, i-

t ioner as off icer of said corporation.

CoNCIUSI0NS 0F lAhr

A.  That  sec t ion  171-a  o f  the  Tax  law requ i res  tha t ' r (a )11  taxes ,

interest,  penalt ies and fees col lected or received by the tax commission

under  a r t i c les . . . . twenty -e igh t . . .o f  th is  chapter  sha l l  be  depos i ted  da i l y

in one account with such responsible banks, banking houses or trust companies

as may be designated by the comptrol ler,  to the credit  of  the comptrol ler."

B. That the Corporation did in fact remit a check for sales taxes due

New York for the period in issue. The present case arose only because the

corporate check was not deposited with the promptness mandated by statute.

Moreover, the State had sufficient notice to take action to prevent the release

of funds to the judgment creditor. Although petitioner rdas a "person required

to col lect taxrr within the meaning of sect ions 1131(1) and 1133(a) of the Tax

law because he was under a duty to act for the corporation in renitting the

tax to the State, he ceased being such person after he ful f i l led his duty.

See Matter of Robert  A.Hinoff ,  State Tax Comnission January 9, 1981.

C. That the petition of hlil l iam Felduran is granted and the notice issued

March 2 ,  1980 is  cance l led .

DATED: Albany, New York

FEB 0 4 1983 trcl-ffq

STATE
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