
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 4, 1983

Farrel l  l ines, Incorporated
1 ldhi tehal l  St.
New York, NY 10004

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAx COMI{ISSION

Petitioner I s Representative

Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Farrel l  l ines, fncorporated

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 / t / t +  -  8 / 3 1 / 7 6 .

AFFIDAVIT OF MAITINC

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Farrel l  Lines, Incorporated, the pet i t ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Farrel l  Lines, Incorporated
1 Whirehal l  Sr.
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the peti-tioner
herein and that the address set forth on said rdrapper is the last knovrn address
of the pet i t ioner.

Sworn to before me this
4th day of February, 1983.

OAIHS PTJRSUANT TO
SECTION ]-74

IAX LAW
AUTHORIZED TO



STATE 0F NEhr YoRK

STATE TN( COUMISSION

In the Matter of the Petition

o f

FARRETT IINES INCORPOMTED

for Revision of a Deterrnination or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Period June 1,
th rough August  31 ,  1976.

DECISION

Harding-WiIIiams Dixie

the operation of petit ionerrs

Refund
28 and 29
r974

Petit ioner, Farrel l  Lines Incorporated, One l. lhitehall  Street, New York,

New York 10004, f i led a petit ion for revision of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1., 7974 through Augusr 31, 1976 (f i le No. 22130).

Petitioner filed a waj-ver of formal hearing and requested that this natter

be decided by the State Tax Conmission on the basis of the exist ing record.

After due consideration, the State Tax Comnission renders the fol lowing decision.

ISSI]E

l,Jhether a management fee paid by petitioner to

Corporat ion, a food service company, in return for

employee cafet.er ia is subject to sales tax.

FINDINGS OF FACT

1. 0n September 14, L977 petit ioner, Farrel l  l ines Incorporated, f i led an

Application for Credit or Refund of State and Local Sales or Use Tax in the

amount of $16,783.27 for the period June 1, 1974 through August 31, 1976, The

Audit Division denied the claim in fuII by letter dated November 29, 1977.

2. During the period in issue Harding-Wil l iams Dixie Corporation ("Hardingtt),

a subsidiary of Saga Food Service, operated petit ionerrs enployee cafeteria.
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collected sales tax on the sales price charged to the enployees for

food purchases. Harding also charged petit ioner an expense reimbursement fee

which Harding called a management fee.

3. Following an audit of Harding, the Audit Division determined that sales

tax was due on the management fee. I{arding charged petitioner $16 1473.87 for

the tax plus $309.40 interest. Petit ioner paid the tax to l larding and Harding

remitted the amount to the Department of Taxation and Finance.

4. PetiLioner maintains that the management fee is not a retai l  sale

which is subject to tax and that only the food sales are taxable. The Audit

Division argued that all payments to a caterer or food service contractor,

regardless of the fee designation, are taxable as receipts frour tbe sale of food

and drink.

coNctusloNs 0F rAI./

A. That section 1105(d)(i) of the Tax law provides that there shall  be a

tax paid upon the reciepts 'rfrom every sale of food and drink of any nature, or

of food alone, when sold in or by restaurants, taverns or other establishments

in this state, or by caterers, including in the amount of such receipts any

cover, nininum, entertainment or other charge made to patrons or custoners.tt

B. That the amounts paid to food service operators under reimbursed

costs, subsidy or management fee arrangements are sales of food and drink

within the intent and meaning of section 1105(d)(i).  Harding's operation is

analogous to a catererts and constitutes a sale to petit ioner (Stouffer Management

Food Serv ice,  Inc.  v .  Tul ly ,  98 Misc.2d L128,  af f 'd  69 A.D.2d 1023;  Mat ter  o f

Corporate Food Serv ices,  Inc. ,  State Tax Cornmiss ion,  0ctober  5,  1982) .  Hard ing,

therefore, properly col lected sales tax on the management fee paid by petit ioner.
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C. That the pet i t ion of Farrel l  Lines

denial  of  refund dated November 29, 1977 is

DATED: Albany, New York

FEB 0 4 1383

Incorporated is denied and the

sustained.
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