
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

l{ay 20, 1983

Fannonl0snond, Inc.
1071 Avenue of the Americas
New York, NY 100f8

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, atry proceeding in court to review
an adverse decision by the State Tax Comigsion can only be instituted under
Article 78 of the Civil Practice Law and Rulee, and nust be comenced in the
Suprene Court of the State of New York, Albany Couaty, within 4 nonths fron the
date of tbis notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and fiaance
Law Bureau - Litigation Unit
Building /19 State Caupus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMI{ISSION

Petitioner t s Representative
Gerard A. Navagh
420 lexington Ave.
New York, t{Y 10170
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COHIIISSION

fn the Uatter of the Petition
o f

Fanoon/Osmond, Inc.

for Redetermiqation of a Deficiency or a Revision
of a Deternination or a Refirnd of Sales & Use Tax
under Article 28 & 29 of the Tax l,aw for the
Per iod  6 / t l t 6  -  5 /3 t179 .

ATFIDAVIT OT UAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, aod that on
the 20th day of May, 1983, he served the witbin notice of Decision by certified
nail upon Fannoal0smond, Inc., the petitioner in the within proceeding, by
enclosing a true copy thereof in a
as fo l lows;

Fannon/0smond, Inc.
1071 Avenue of the Americas
New York, NY 10018

securely sealed postpaid irrapper addressed

and by depositing same encloeed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exclusive care and cuslody of
the united states Postar $ervice within the state of New york.

That deponent further says that the said addressee ig the petitioner
herein and that the address set forth on said lrrapper is the last known address
of the petit ioner.

Sworn to before me this
20th day of May, 1983.

AUIHONIZED TO
OATHS PT'RSUANT TO
SECTION 17{



STAIE OF ilEW YONK

STATE TAX COI,IHISSION

In the Matter of the Petition
of

Fannoo/Osmond, Inc.

for Redeternination of a Deficiency or a
of a Deternination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Per iod  6 /1176  -  5 /3L /79 .

AtrT'IDAVIT OF XAITING
Revision
Use Tax

the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Fiuance, over 18 years of age, and that on
the 20th day of May, 1983, he served the witbln notice of Decision by certified
nail upon Gerard A. l{avagh the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Gerard A. favagh
420 Lexington Ave.
New York, Nf 10f70

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) uqdei the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is tbe represeotative
of the petitionet herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
20th day of May, 1983.

rmf,onlzED r0 INISTSR
OAIHS PURSUT$T
sEctlol{ 174

m l.er &ar



STATE.OF NE}J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FAIINON/oSMOND, rNC.

for Revislon of a Determination or for
of Sales and Use Taxes under Articles
29 of the Tax Law for the Period June
through May 31, 1979

DECISION

tax exempt purchases of

productlon of tangLble

Refund
28 and
l ,  L 9 7 6

Peti t ioner,  Fannon/Osnond, Inc.1 1071 Avenue of the Anericas, Nen York,

New York 10018, fll-ed a petitlon for revision of a determinatl.on or for refund

of sales aird use t,axes under Artlcles 28 and 29 of the Tax Law for the perlod

June 1, L976 through May 31, L979 (Fl le No. 33480).

A formal- hearing was held before Danlel- J. Ranall-i, Hearlng Offlcer, at

the offices of the State Tax Cornmission, Two World Trade Center, New York, New

York, on Novenber 18, L982, at 10:00 A.M., wLth al- l -  br lefs to be subnlt ted by

January 24, 1983. Petitloner appeared by Gerard A. Navagh, Esq. The Audit

Di.v is lon appeared by Paul B. Coburn, Esq. ( Irwin Levyr Esq.,  of  counsel) .

ISSUES

I. tr' lhether purchases of art suppl-ies, photostats and prlnts, typographyr

and artwork by petitioner rilere purchases for resale and not subJect to sales

and use tax.

I I .  Whether the aforesaid purchases const i tute

equlpment for use directly and predominantly in the

personal property.

III. tJhether the Audit Divlsion properly used a

pet l t ionerrs sales and use tax 11ab11-1ty.

test period to determine
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FINDINGS OF FACT

1. On Decenber 19, 1980, as the result  of  a f ie l-d audlt ,  the Audlt

DLvislon issued a Notice of Determlnatlon and Demand for Payrnent of Sal-es and

Use Taxes Due against pet i t ioner,  Fannon/Osmond, Inc.,  Ln the amount of $45r527.OO

p1-us  ln te res t  o f  $10,395.18  fo r  a  to ta l  due o f  955,922.18  fo r  the  per lod  June 1 ,

1976 through May 31, L979.

2. Petitioner, bY Janes Fannon, president, executed consents extendlng

the period of linitation for assesament of saLes and use taxes for the period

June 1, L976 through May 31, 1979 to Decenber 20, 1980.

3. PetLtioner is an audio-visual productlon company whlch specLaLlzes in

producing fil-ned wrltten conmunications for use prinarlly between corporate

management and sales forces ln the field. Petltloner has a complete faclllty

for creation and productl.on of audlo-visual conmunicatlons. These productions

consist mainly of urultl-image slides with use of filn, video tape and sound.

Pet i t ioner employs a var lety of specLal lsts lncl-udlng art ists,  deslgners'

Lllustrators, and mechanical- speclalists. The speclalists are lndependent

contractors who work for pet l t loner at an hourly rate on a per job basis.

4. As part  of  i ts product ion costs,  pet i t loner must purchase art  supplLes'

photostats and prints, typography, and artwork. Petitloner dtd not sholr what

part of its production costs lncluded materials whlch became part of the flnal

product and were passed along to the customer and what part rtas equlpnent used

in the product lon of i ts product.  Test imony indlcated that in some of pet l t lonerts

contracts the customer took tltle to the productlon materials at the beginnlng

of productlon. However, a sample contract whlch petitioner offered ln evldence

merely stated that all ideas and creative materials prepated by petltloner

became the sole and excluslve property of the customer. Petitioner retalned
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possesslon of these materlals throughout the production process and when such

materlals rrere no longer needed, asked each customer whether the naterials

shoul-d be destroyed or turned over to the customer. PetLtlonerrs vice presldent

estinated that in 50 percent of the cases customers request parts of the

product ion mater ials.

5. On audit, the Audit Divlsion examlned petitionerts non-taxable sales

for the audit perlod and determined that $568.69 tax was due on addltlonal-

taxabl-e sales. The Audit Dlvision further determined that $839.19 tax was due

on f ixed asset purchases and $1r111.04 tax was due on stat ionery and repalr

expenses on whlch tax had been unpaid. The aforementioned amounts are not in

issue herel-n.

6. The Audit  Divls ion also examined pet i t ionerts product lon costs for the

period ln lssue. Despite the fact that petltloner malntained a conplete and

adequate set of books and records from which total purchases for the audit

per iod could be deternlned, the auditor chose to ut lLize a test per iod to

determine tax due on purchases. The auditor testified that he conducted a test

period examlnatlon because frat that tlne, that was the procedurett of the Audit

Divis lon.

7. The auditor tested purchases for the quarter ending May 31, L977 and,

found that purchases on whlch no tax had been paLd anounted to $31r333.58 which

represented 93.6 percent of the purchases for the test per lod. The aforesald

percentage lras applied to the appropriate production costs for the entire audit

per iod and resul- ted ln total  purchases of $5371601.00 on whlch tax l ras unpald.

Tax due on the aforesaid f igure was determined to be $43r008.08. Pet i t loner

argued that since lt malntained a complete set of books and records and had not
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agreed to a test period, the use of such a test period was improper and tax on

purchases could not be assessed on purchases outside of the quarter tested.

8. Petitioner aLso argued that slnce its purchase expenses were itemlzed

and charged t.o Lts customers, its purchases lrere purchases for resale and thus

not subject to tax because tax was coll-ected on the sal-e to tts custoners and

could not be collected a second time on the orlginal purchase by petltloner.

ALternat ively,  pet l t ioner argued that,  l f  the purchases were not for resale,

they were purchases of equipment for use directly and predominantly ln the

productlon of tanglble personal property and exempt from New York State sales

and use tax and thus, only taxable at the four percent New York City rate.

CONCLUSIONS OF LAW

A.  That  sec t lon  1101(b) (4 ) ( i ) (A)  o f  the  Tax  Law exc ludes  sa les  fo r  resa le

fron the tax on recelpts from every retail sale of tanglbi-e personal- property

imposed by sectlon 1105(a). Inasnuch as petitloner produced no evidence

showing to what extent the purchases ln issue rrere passed along to lts customers

as physlcal component parts of its flnished audio-vlsual products, lt has

falled to prove that such purchases were for resale. Moreover, although

petitioner transferred some of the materlals purchased to lts customers,

petLtloner used said purchases in the preparatlon of its audl.o-visual products;

therefore, such purchases lrere not for resale wLthin the meaning and lntent of

sec t ion  f101(b) (4 )  (see  Laux  Adver t i s ing ,  Inc .  v .  Tu l1y '  67  A.D.2d L066;

Mat te r  o f  Parent i  S tud io ,  Inc . ,  S ta te  Tax  Cornmiss ion ,  October  9 ,  1981) .

B. That sect ion 1f15(a)(12) of the Tax Law exempts from sales and use

taxes recelpts from the sale of nachlnery or equlpment used directly and

predomlnantl-y in the production of tangible personal property. The photostats

and prints, artnork and typography purchased by petitloner constitute equipment



(see  Mat te r  o f  Parent i  S tudLo,  Inc . ,  supra) .

C. That petitioner fall-ed to prove that the art suppJ-Les it purchased

constltute equl-pment used dlrectLy and predoninantly in the production of

tangibl-e personal property wlthln the meanlng and lntent of  sect lon 1115(a) (12)

and are, therefore, subject to New York State sales and use tax as wel-l as the

New York Ctty local-  sales tax.

D. That in vlew of the fact that petitloner mal.ntalned a conplete and

--5-

used directly and predominantly ln the productlon of

within the neanlng and intent of  sect ion 1115(a) (12)

from New York State sales and use tax. The aforesaid

the New York City l-ocal sales tax pursuant to sectlon

adequate set of books and records, the

test period in computing unpal-d sales

its audio-vlsuaL products

and are, therefore, exempt

purchases are subJect to

1210(a)  (1 )  o f  the  Tax  Law

Audit DlvisLonrs resort to a one-quarter

tax on purchases was urutarranted (9tt"rt"ftr-

2d 44).  Therefore, the tax due on

on purchases for the test quarter endlng

STATE TAX COMMISSION

purchases is reduced to the amount due

M a y  3 1 ,  L 9 7 7 .

E. That the petitlon of Fannon/Osmond, Inc. is granted to the extent

j-ndicated in Concluslons of Law rrBrr and "Dtr; that the Audit DLvislon is hereby

dlrected to nodify the Notlce of Determlnation and Demand for Palment of Sales

and Use Taxes Due issued December 19, 1980; and that,  except as so granted'  the

Inc. v.  State Tax Cornnisslon, 65 A.D.

pet l t lon is ln al l  other respects denled.

DATED: Albany, New York

tVlAY 2 0 1983
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