
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK' . t?227

May 20, 1983

F&WOldsnob i l e ,  f nc .
16 l{eadow Laae
Lackawanna, NY 14218

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level
Pursuant to section(s) 1f39 of the Tax f,aw, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted uoder
Article 78 of the Civil Practice f,aw and Ru1es, and nust be connenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not, ice.

fnquiries coucerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

l{Y$ Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Canpus
Albany, New York L2227
Phone /t (518) 457-2070

Very truly yours,

STATE TN( COIIWSSION

Petitioner' s Representative
James P. Shea
Flaherty & Shea
1000 Western BIdg.
8uffalo, NY 14202
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the Petition
of

F & Id 0ldsnobile, Inc.

for Redetermination of a Deficieacy or a
of a Determi.nation or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Per iod 12/  L l79-3 /  3 l l  80.

ATT'IDAVIT OF UAILI}IG
Revision
Use Tax

the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and finance, over 18 years of age, and that on
the 20th day of May, 1983, he served the within notice of Decision by certified
mail upon F & W Oldsmobile, Inc., the petit ioner in the within proceeding, by
enclosing a tru€ copy thereof in a securely sealed postpaid ldrapper addressed
as fol lows:

F & ht 0ldsmobile, fnc.
16 Meadow Lane
Lackawanna, NY l42LB

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of Nell York.

That deponent further says that. the said addressee is the petitioner
herein and that the address set forth on said wrapper is the laet known address
of the petit ioner.

$worn to before ne this
20th day of l{ay, 1983.

OAfHg PIJBSUTXf I0 tAX IrAf
SECTION I74



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition
o f

F&WOldsmob i l e ,  I nc .

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under ArLicle 28 & 29 of tbe Tax Lall for the
Period 12/ |  /79-3/ 37/ 80.

AFFIDAVIT OF }TAII.ING

State of l{ew York
County of Albany

David Parchuck, being duLy sworn, deposes and says that he is an employee
of the Departnent of Taxa[ion and Finance, over 18 years of age, and that o!
the 20th day of llay, 1983, he served the within notice of Decision by certified
mail upon James P. Shea the representat,ive of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
rrapper addressed as fol lows:

James P. Shea
Flaherty & Shea
1000 Western Bldg.
Buffalo, NY 14202

and by depositing same enclosed ia a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that tbe said addresaee is the representative
of the petitioner herein and that the address set forth on said urapper is the
last known address of the representative of the petitiooer,

Sworn to before me this
20th day of May, 1983.

IUTIIORIAED
o{THS PUnSUA$T
sEcll0l{ 1,74

rO TAT



STATE OF NEW YORK

STATE TAX COIftfiSSION

fn the Matter of the Petition

o f

F & W O I D S M O B I L E ,  I N C .

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Period December 1, 7-979
through Marclr  31, 1980.

'I
DECISION

Peti t ioner,  F & W Oldsnobi le,  Inc. c/o Janes P. Shea, 1000 Western Bldg.,

Buffalo, New York 142A2 filed a petition for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the  per iod  December  1 ,  1979 th rough March  31 ,  1980.  (F i le  No.  34980) .

A formal hearing was held before Arthur Johnson, Hearing Officer, at the

off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

september  15 ,  1982 a t  9 :15  A.M.  Pet i t ioner  appeared by  James p .  shea,  Esq.

The Audit  Divis ion appeared by PauI B. Coburn, Esq. (Patr ic ia Brumbaugh, Esq.,

o f  counse l ) .

ISSI]E

Idhether petitioner should be granted a refund of penalties and interest

excess of the minimtm statutory rate which were imposed for the late palment

sa les  tax .

FINDINGS OF FACT

1. Pet i t ioner,  F & l{  Oldsmobi le,  rnc. was engaged in the sales and

service of new and used automobi les.

2. In January, 1979, pet i t ioner purchased the real estate in which i t  had

conducted an automobi le business since 1973. The mortgage loan on the property

in

of



"  
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called for monthly interest based on the prime rate. During 1979 the rate

varied from 9 percent at the t ime of purchase to a high of 23 percent.

In December, 1979, when the pr ine rate did not decl ine, pet i t ioner began

negot iat ions to ref inance under a f ixed percentage rate of interest instead of

the pr ime rate. In Apri l ,  1980, pet i t ioner rdas advised by the mortgagee that

the ref inancing was not possible. Pet i t ioner at that t ine advised the Oldsnobi le

Divis ion of General  Motors Corp. that i t  was seeking a buyer for the business.

In May, 1980, pet i t ioner entered into an agreenent in pr incipal to sel l

the corporate assets to another automobile dealer. The transaction needed the

approval of the 0ldsmobile Division. The approval was not granted until the

end of July,  1980. The closing took place on October 23, 1980.

3. Pet i t ioner f i led monthly sales tax returns for December L979, January

1980' February 1980 and March 1980 without remitting sales taxes due shown

thereon.  Sa id  taxes  to ta led  $108,507.41 .

Pet i t ioner f i led sales tax returns from Apri l  1980 unt i l  the business was

sold and paid the tax due on said returns. On the closing date (October 23,

1980) ,  pe t i t ioner  pa id  $110,000.00  wh ich  inc luded a l l  o f  the  unpa id  tax  and a

portion of the unpaid penalty and interest due on the returns for December,

1979 through March, 1980. Pet i t ioner subsequent ly paid addit ional penalty and

interest assessments.

4. 0n February 25, 1981, pet i t ioner f i led an appl icat ion for refund of

$76'742.47 of the penalty and interest on the basis that there was no intent

or attenpt to thwart or unnecessarily delay the payment of any taxes due.

5. 0n JuIy 17, 1981, the Audit  Divis ion denied pet i t ioner 's refund clain

on the grounds that the delay in paylent was not due to reasonable cause.



A. That sect ion 1145(a)(1)( i )  of  the Tax Law authorizes the inposit ion

of penalty and interest for failure to file a return or to pay over any tax

when due. Subparagraph ( i i )  of  sect ion f f45(a)(1) provides for the remission

of penalty and that portion of interest that exceeds the minimun statutory

rate if the Tax Comnission deternines that the failure or delay was due to

reasonable cause and not due to wi l l fu l  neglect.

B. That pet. i t ioner col lected sales taxes as trustee for and on account

of the State of New York and failed to pay over the same to the State Tax

Commission as required by sect ion 1137 of the Tax law. Pet i t ioner 's f inancial

problems caused by high interest rates, the generally poor economic conditions

of the t ime, as wel l  as the delay in the sale of the business, do not const i tute

6. Pet i t ioner t imely

those at issue herein and

reasonab le  cause.

C. That the pet i t ion of F

den ia l  i ssued Ju ly  17 ,  1981,  i s

DATED: Albany, New York

t\,lAY 2 0 1983

-3 -

f i led al l  sales tax returns for per iods pr ior to

t imely paid al l  tax due thereon.

coNctusloNs 0F tAw

& ll Oldsmobile, Inc. is denied and the refund

sustained.

STATE TAX COMMISSION
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