
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 20, f983

El l is  Enterpr ises,  Inc.
and Seyrnour Ell is, Individually & as 0ff icer
122 East  42nd St .
New York, NY 10017

Gentlemen:

Please take notice of the Decision of the State Tax Commissioo enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to revield an
adverse decision by the State Tax Commission nay be instituted only under
Article 78 of the Civil Practice law and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COI'MISSION

Petit ioner' s Representative
Aaron S. Rogal
lennox, Lempel, Rogal & Nasser
109 New Dorp P1aza
Staten Island, NY 10306
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TN( COMUISSION

In the Matter of the Petition
of

El l is  Enterpr ises,  fnc.
and Seynrour Ell is, Individually & as Off icer

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the Period
6 /1 /74 -5131177 .

AITIDAVIT OF I'IAILING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within notice of Decision by
cert i f ied mail upon Ell is Enterprises, Inc. and Selmour Ell is, Individually &
as Officer, the petitioners in the within proceeding, by enclosing a true copy
thereof in a securery sealed postpaid wrapper addressed as fol lows:

El l is  Enterpr ises,  Inc.
and Seynour E1lis, Individually & as Off icer
122 East  42nd St .
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that. the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to before me this
20th day of Decenber, 1983.

Authorized to administer oaths
w section 1



STATE 0F NEhr YoRK

STATE TN( COMMISSION

In the Matter of the Petition
o f

El l is  Enterpr ises,  Inc.
and Selmour Ell is, Individually & as Off icer

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6 l  L /7 4-5/  3L/77 .

AFFIDAVIT OF MAIf,ING

State of New York )
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within notice of Decision by
certified nail upon Aaron S. Rogal, the representative of the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Aaron S. Roga1
Lennox, lempel, Rogal & Nasser
109 New Dorp Plaza
Staten Island, NY 10305

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said vrrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
20th day of December, 1983.

rized to adninister oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

ELLIS E}ITERPRISES, INC.
A}ID SEII,IOUR ELLIS,

INDIVIDUALLY A}ID AS A}I OFFICER

DECISION

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and :
29 of the Tax Law for the Perlod June 1, 1974
through May 31, 1977. 3

Petltioners, El-Lls Enterprlses, Inc., and Selmour ElLler ladividually and

as an offleer, L22 East 42nd Street, New York, New York 10017, flled a petltlon

for revlslon of a determlnatLon or for refuad of sales and use taxes under

Articles 28 and 29 of the Tax Law for the perlod June 1, 1974 through llay 31'

L977 (FLte No. 222L3).

A fornal- hearing was held before Dorle Steinhardt, Hearlng Offlcerr at the

offlces of the Scate Tax Conmisslon, Two I'Iorld Trade Center, New York, New York'

onAugust 9, 1983 at 9:15 A.M. Pet i t loners appeared by Lennox, Lempel,  Rogal

and Nasser (Aaron S. Rogal, CPA). The Audit Dlvision appeared by John P.

Dugan, Esq. ( I{ lL l ian Fox, Esq.,  of  counsel) .

ISSUE

Wtrether the taxable sales of petLtioner Ellis Enterprlses, Iac. computed

on audit should be adjusted downward to take cognlzance of take-out salea,

sales made to Unlted Natlons personneL, and gratulties.

FINDINGS OF FACT

1. On March 14, L978, the AudLt Divlslon lseued to E1lie Enterprlses'

Inc. (rrEnterprlsesr'), doing business as Eoward Johnaonrs, and Seynour 8111s,
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lndlvidually and as an offlcer of the corporatlon, a Notlce of Deternlnatlon

and Demand for Paynent of Sales and Use Taxes Due, assesalng sales and use

taxes under Artlcl-es 28 and 29 of the Tax Law for the perlod June l, L974

through May 31, L977 ln the amount of $26,25I.97r plus lnterest and penalty of

$ 1 3 , 0 0 6 . 1 0 ,  f o r  a  t o t a l  d u e  o f  $ 3 9 , 2 5 8 . 0 7 .  o n  J u n e  1 6 ,  L 9 7 7 '  M r .  E l l i s ,

presldent of Enterprlsesr had executed on lts behalf a consent extendlng the

period of linltatLon for asaessment of sales and use taxes for the period In

questlon to Septembex 20, L978.

2. After examlnlng addLtional infornation furniehed by petitloners

subsequent to the assessment, the Audit Division revlsed the assessment, aa

ref lected below.

Taxable sales computed by the Audlt Division, taklng
account of additlonal informatlon

Taxable sal-es reported by Enterprises
Additional taxable sales

Tax on additlonal taxable sales
Tax due to overcollections of sales tax
Tax on recurring purchases
Revised assessment

$3,629 ,340.32

$ 19 ,474 . r5
r ,L97 .90

Petltioners nalntaln that the computation of the revised asseaament inproperly

and erroneously falls to consider and al,Low for nontaxable take-out sales,

sales to United Nations personnel, and gratuities.

3. During the perlod under consideratlon, Enterprises operated a Howard

Johnsonrs restaurant at 42nd Street and Lexlngton Avenue, New York, New Yorkr a

Locatlon approxlmateLy two blocks from the United Natlons building. The

restaurant nas and is the largest Howard Johnsonts in the world.

4, Enterpr lsesf sales of t t take-outt t  l tems total- led $210,566.24 durlng the

period June 1, 1974 through May 31, L977. Petitloners offered in evidence a

l-ist of carry-out items currentJ-y available at the tloward Johnsonrs reatauranrt
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(now operated by another licensee); with the exception of one or two products

introduced after the audlt perlod and one or two products ellnlnated betlteen

the audit, period and the present, these were the sane products which were

avallable for carry-out during the perlod June 1 , L974 through May 31, 1977.

The items and the quantities ln which they were offered for sale are set forth

below.

Thousand IsLand, French, blue cheese, Itallan
and cole sl-aw dresslng

Creamy Italian dressing
Cocktail sauce
Barbecue sauce
Barbecue relish
Clam chowder
Brown gravy
Boston baked beans
Boston brown bread
Coffee, vanll-La and strawberry syrup
Chocolate syrup
Pineapple toppl.ng
Butterscotch sauce
Haddock au gratln (frozen)
Macaroni and cheese (frozen)
Fried cLams (frozen)
Shrlnp croquettes (frozen)
Chicken croquettes (frozen)
Orange, blueberry and corn toastees (frozen)
Brownies (frozen)
Lemonade concentrate (frozen)
Ice cream
Sherbet
Chocolate chlp cookie
Assorted jel l - ies
Nougatines
Assorted creams
Coconut fudge
Pecanos
Crispettes
Buttercrunch
Crunchettes
Ftesta
Honey nougat
Creamy caramels
Brazi l  nut tof fee

QUAI.ITITY

14  oz .
L5  oz .
15  oz .
L4  oz .
L4  oz .
L5  oz .
15  oz .
16  oz .
LZ  oz .
14  oz .
L5  oz .
17  oz .
19  oz .
L0  oz ,
10  oz . ,  19  oz .
5  oz .

12  oz .
L2  oz .
7\  oz.
2*, oz.
14  oz .
p t . ,  e t . ,  L  ga l .
P t .
L  314  oz .
L2  oz . ,  4 \  oz .
6  oz .

6 \  oz -
5  314  oz .
5\ oz-

6  oz .
54  oz .
44  oz .
h  oz .
5 \  oz .
I  oz .
8  oz .
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Petttioners asaert that the only taxable category, nanely, candy, should be

estimated at 10 percent of take-out sales; and that, accordlngly' 90 percent of

take-out salee, or $1891509.00, nere nontaxable.

5. Petltloners estlmate that approximateJ-y I percent of the restauranttrs

sales, or $361290.00, nere to Unlted NatLons pereonnel,  who, on the occaslon of

the sales, completed and subnltted to the restaurant New York State and Local

Salee Tax Certlfi.cates of DLplonatic and Consular Tax Exemption (Forn ST-126).

These certlficates lrere retained and flled by petitloners but were aPParently

mlsplaced or dlscarded when the restaurant changed hands.

6. Flnallyr petitloners estimate that 0.3 percent of total- sales ehould

be consldered nontaxable ln order to ellnlnate from taxable salee gratuitles

left by charge account customers: $3r629,340.00 total taxable salee X 3Z

(estinated) charge account saLes X L07" (estlnated) gratulty = $10r888.00

nontaxabl-e gratuities. When a customer paylng by charge card left a gratulty

so designatlng lt on the charge sJ.lp, the totaL anount of the sale of food and

drlnk plus the gratulty was erroneously rung up on the cash reglster by Enterprlseer

employees. This total amount Lncluelve of gratulty !ilas coneisteotly treated la

Enterprlsest books and records as the a,mount of that sale; and salee reported

on Enterprlsesf federal corporation lncome tax return Ll.kewlee encompaaeed

charge cuatomerar gratuities. (After the audlt, this practlce was amended.)

CONCLUSIONS OF LAW

A. That Tax Law section 1105, subdlvLslon (d) ' patagraph (1) lmposee

sales tax upon:

"The recelpts fron every sale of beer, wine or other alcoholic
beverages or any other drink of any nature, or from every sale of
food and drlnk of any nature or of food alone, when sold ln or by
reataurants, taverns or other eetabLishments ln this etate' or by
caterers, lncluding ln the amount of such recelpts 4o1r...other
charge nade to patrons or custom€fg. o. i
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* * *

tt(3) tn those instances where the sale is for consumptlon off the
premlses of the vendor, except where food (other than sandwlches) or
drlnk or both are (A) sold in an unheated state and, (B) are of a
type commonly sold for consunption off the prenlses and ln the same
form and conditlon, quantitiee and packaging, in establ-lshnents lthlch
are food stores other than those principal-ly engaged ln sel-Ling foods
prepared and ready to be eaten.tt

Petltioners did not produce cash register tapes, dally suumarles or any other

documents to support their claim that 90 percent of the carry-out ltens offered

by the restaurant nere nontaxabLe. llowever, glven that the flrst 32 of the 44

items enumerated ln Finding of Fact rr4rt satlsfy the crlteria in clauges (A) ana

(B) quoted above (and are therefore not subJect to sales tax), 50 percent of

Enterprlsest carry-out sales may reasonably be consldered nontaxable.

B. That sect ion 1132, subdivls lon (c) creates a presumption that al l

recelpts for property or servlces of any type mentioned in (among other provi-

sions) sect lon 1105(d) are subJect to tax unLess the contrary l -s establ ished'

and lmposes the burden of proving that any recelpt is not taxable upon the

person required to col lect tax (or the customer).  Sect ion 1132(c) further

provldes:

ttUnl-ess...a vendor shall have taken from the purchaser a certificate
ln such form as the tax conrmission may prescrLbe.. . to the effect that
the property or service was purchased.. . for some use by reason of
whlch the sale ls exempt from tax..., the sale shal-l be deened a
taxable sal-e at retail. $ltrere such a certif icate...has been furnished
to the vendor,  the burden of provlng that the receipt. . . ls not
taxable shal1 be soJ-ely upon the customer.rr

Petitl-oners have produced no documentation and have establlshed no foundatlon

for their  est imates that $36,290.00 of the restaurantrs sales were made to

United Nat ions personneL and that $10,888.00 of sales represent gratul t les.

Consequentl-y, these amounts must be treated as taxable recelpts under sectlon

r1o5(d ) .
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C. That there has been no gross negllgence or wil-lfuL lntent to dlsobey

the tax laws on petltlonersr part; therefore, all penalties in excess of that

amount of interest prescr ibed by statute are remlt ted. 20 NYCRR 536.1.

D. That the petitlon of El-lis Enterprises, Inc. and Selmour El-lls'

lndlvldually and as an offlcer, ls granted to the extent lndlcated ln Concluelons

of Law ItAil and rrCrr; that the Audit Divlsion is directed to nodify the aseessnent

accordingly; and that except as so nodified, the assessment lssued on March 14,

1978 and subsequentLy revlsed to $21r401.95 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

DEC 2 0 1983
PRESIDM{T
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