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STATE OF NEITtl YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 10, 1983

East Side Chemist l td.
d/bla Block Pharnacy
1270 Third Ave.
New York, NY 10021

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conrnission can only be instituted under
Article 78 of the Civil Practice law and Ru1es, and must be conmenced in the
Supreme Court of the State of $ew York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /f9 State Campus
Albany, New York 12227
Phone # (Stg) 457-2070

Very truly yours,

STATE TAX COMUISSION

Petitioner' s Representative
Richard H. Mil ler
c/o Haver, Porchenick & Co.
20 Waterside P1aza
New York, NY 10010
Taxing Bureaut s Representative
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STATE OF NEhI YORK

STATE TN( CO}II{ISSION

tn t  :
o f

East Side Chemist Ltd.
d/b/a Block Pharnacy

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
L2/r /7s- r1/30 l80.

AFFIDAVIT OF I{AIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Connission, over 18 years of age, aad that on the
10th day of Novenber, 1983, she served the within notice of Decision by
certified nail upon East Side Chemist Ltd. d/b/a Block Pharmacy, the pltitioner
in the within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

East Side Chemist Ltd.
dlbla Block Pharmacy
1270 Third Ave.
New York, NY 10021

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the-exilusive care and cullody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
L0th day of November, 1983.



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

East Side Chenist Ltd.
d/b/ a Block Pharmacy

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Period 12/ r/75-11/ 30 / 80.

AITIDAVIT OF I{AITING

Revision
Use Tax

the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comnissi.on, over 18 years of age, and that on the
10th day of Novenber, 1983, she served the within notice of Decision by
certified mail upon Richard H. Miller the representative of the petitioner in
the withia proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard H. Mil ler
cfo Haver, Porchenick & Co.
20 Waterside P1aza
New York, NY 10010

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
10th day of November, 1983.



STA.TE OF.NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

of

EAST SrDE CHEMISTS, LTD.
dIbIa BLOCK PHARMACY

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and
29 of the Tax Law for the Perlod December 1,
1975 through Novenber 30, 1980.

DECISION

Peti t ioner,  East Side Chenists,  Ltd.,  dlb/a BLock Pharmacy, 1270 Thtrd

Avenue, New York, New York 10021, flled a petitlon for revlslon of a determlnation

or for refund of sales and use taxes under ArticLes 28 and 29 of the Tax Law

for the perlod December 1, 1.975 through November 30, 1980 (Fl le No. 33817).

A fornal- hearlng was held before Arthur Johnson, Hearlng Offl.cer, at the

offlces of the State Tax Commission, Two World Trade Center, New York, New

York'  on AprLl  18, 1983 at 1:15 P.M. Pet i t ioner appeared by Rlchard H. MLl ler '

CPA. The Audit Dlvlslon appeared by John P. Dugan, Esg. (Lawrence Newuan,

Esq. ,  o f  counseL) .

ISSUE

lJhether the audit procedures and tests used by the Audlt DLvlsion ln an

examlnation of petitlonerts books and records were proper and whether the

additional taxable sales deternined as a resuLt thereof were correct.

FINDINGS OF FACT

1. Pet i t ioner,  East Side Chenists,  Ltd.,  d/b/a Block Pharmacy, operated

drug store located,at L270 Third Avenue, New York, New York.

2. on March 30, 1981, as the result of an audlt, the Audlt Diviglon

issued notices of determlnation and demand for payment of sales and use taxeg
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due against petitioner covering the periods December 1, 1975 through November 30'

1978 and Decenber 1, 1978 through November 30, 1980 for taxes due of $21'309.43

and $22,862.89, respect ively,  plus appl lcable penalty and lnterest.

3. Petitioner executed consents extending the perlod of llnltatlon for

assessment of sales and use taxes for the period December l, 1975 through

August  31 ,  L979,  to  March  30 ,  1981.

4. On audit, the Audlt DLvLslon analyzed purchase lnvolces for the perlod

March 1, 1978 through May 31, 1978 to deternlne those purchases that wouLd

result in a taxable sale when resoLd. The taxable purchases ($64,287.30) were

eategorized as fol lows: cosmetics and tol letr les -  $59,203.35, candy - $129.06,

cigarettes -  $1,169.94 and miscel laneous taxable -  $3,784.95. The taxabl-e

items represented 64.76 percent of total purchases examLned. A markup was

deternined for each category and applied to the above purchases to arrive at an

overall weighted average markup of 64.88 percent.

The taxable rat lo (64.767t) was appl- ied to total  purchases of $930,365.00

for the period December 1, 1975 through November 30, 1979 to arrlve at taxable

purchases of $602,5O4.37. The welghted markup was applied to these purchaees

to determine taxable saLes of $993,4O9.2L. Pet l t loner reported taxable sales

of $609,023.00 for the same perlod, Leaving additional taxable sales of

$384,386.2I,  or an error factor of 53.115 percent.  ThLs percentage was appl- ied

to taxable sales reported for the ent ire audit  per iod of $8741776.OO to determlne

to ta l  taxab le  sa les  o f  $1 ,4261890.87  and tax  due thereon o f  $114rLs I .26 .

Pet l t ioner paid sales taxes of $69,978.94r leaving a def lcLency of 944'L72.32.

5. Petltioner had ttin-housett charge accounts. An lnvolce, Listing the

lndlvidual itens purchased, rras prepared for charge sales and each customer was
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sent a statement nonthl-y. Cash sales were rung on a cash register; however,

the tapes produced by the register were dlscarded by petitioner.

The Audit DlvisLon took the posltlon that wlthout cash reglster tapes lt

coul-d not lndependently verlfy the taxabLe sales recorded ln petltionerts books

and records and the use of the audit procedures described above ltas necessary

to determlne such sales.

6. Petitlonet analyzed nonthly sumrariee of charge sales for the audit

perlod and found that sal-es tax was charged on 45 percent of the sales.

Petitioner assumed that cash sal-es of taxabl-e items were ln the same proportlon

as charge sal-es and appLled the 45 percent to gross sales to determlne taxable

sa1es. This method showed a def ic iency of $3,947.I2.

7. Petltloner argued that the above analysls was based on actual salee

involces which indlcate the items purchased and ls an accurate representation

of saLes activltles. Petitioner further argued that such records should have

been utlLized by the Audit Dlvlslon rather than making a determinatlon based on

an examination of purchases.

CONCLUSIONS OF LAI.I

A. That pet i t lonerrs fai lure to retaLn cash reglster tapes, as requlred

by sect lon 1135 of the Tax Law, Just i f ies the Audit  Divls lonrs uae of markup

percentages to determlne taxable sales ( l t " t t"r  
" t  

l t " t t .Vt" Wlnesandl iquorgv.

State Tax Conrmission, 78 AD 2d, 947. Matter of McCluskeyts Steak House, Inc.

v.  State Tax Conmission, 80 AD 2d 7I3).

That, moreover, the audit procedures set forth ln Findlng of Fact fr4rf

disclosed a slgniflcant varlance wLth taxable saLes reported to eonclude that

sales tax nas not properly charged on all taxable ltems. Such a discrepancy
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further establlshed the lnadequacy and unreliabllity of petltlonerte books and

records, (M"tt.t of G.otg. Kot ' 84 AD 2d 655).

Accordlngly, the determlnation of addLtLonal- taxes due was proper Pursuant

sect ion 1138(a) of the Tax Law (Matter of Sakran v. State Tax Comlssion, 73

2d  989 ) .

B. That the Audit Division

to

AD

and petltloner has not overcome

reasonabl-y calculated petltlonerrs tax llablllty

its burden of showlng error (lt"tt.t of U*V Co*f

STATE TA)( COMMISSION

C. That the pet i t ion of East Slde Chenists,  Ltd.,  d/bla Block Pharmacy,

ls denled and the notlces of determLnatLon and demand for pa]tnent of saLes and

use taxes due issued March 30, 1981 are sustaLned.

v. State Tax Comissl.on, 69 AD 2d 929).

DATED: Albany, New York

NOv 1 0 t9B3
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