
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6, 1983

Del Mor Pharuracy
and DeI Mor Pharnacy, Inc.
1.410 Delaware Ave.
Buffalo, NY 14209

Gentlemen:

Please t,ake notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) tfgg of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comrission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany Couuty, within 4 nonthe fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Thomas A. Morris
Sunshine, Morris & Co.
5500 Main St.
hrilliamsville, NY 14221
Taxing Bureau's Representative



In the Matter of the Petition
of

STATE OF I{ETC YORK

STAIE TN( COM},IISSION

Del l{or Pharnacy
and DeI Mor Pbarnacy, Inc.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax taw for the
Per iod L2l  L /7 4-S /  3L/  78.

AITIDAVIT OF MAIf,ING

State of ilew York
County of Albaay

David Parchuck, being duly sworn, deposes and says that hc is an enployee
of the Departmeat of Taxation and Finance, over 18 years of age, and that otr
the 6th day of l{ay, 1983, he served the within notice of Deciiion by cerrified
nail upon DeI Mor Pharmacy,and Del Mor Pharmacy, fnc. the petitiooer in the
within proceediaS, by enclosing a true copy thereof in a slcurely sealed
postpaid wrapper addressed as follows:

Del Mor Pharrnacy
and Del Hor Pharnacy, Inc.
1410 Delaware Ave.
Buffalo, NY $2Ag

and by depositing same enclosed in a postpaid properly addressed lrrapper in a
(Post office or official depository) unAer the- exllusive care and cuilody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
berein and that the address set forth on said lrrapper is the last knowa address
of the petit ioaer.

$worn to before me this
6th day of May, 1983.

AUTHOBIZED IO TDTINIFTU
0AfHS Ptrn$UAIn rc IAI L'|f
sEcuoN L?t



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
of

Del Mor Pharmacy
and DeI Uor Pharmacy, Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law
for  the Per iod L2l1. l74-5131178.

AtrFIDAVIT OF }IAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
nail upon Thomas A. Monis the representative of the petitioner in the
within proceeding, by enclosiag a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Thomas A. Morris
Sunshine, Morris & Co.
5500 Main $t .
Idi l l iamsvil le, NY 14221

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service r+ithin the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of May, 1983.

AUTHORIZED TO ISTEN
OATHS PT'BSUIIT!
SECTION I74

fO IIX LrAf



S.TATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petition

of

DEL MOR PHARMACY
and DEL MOR PHARMACY, INC.

for Revision of Determl.natlons or for Refunds
of SaLes and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period December 1, L974
through May 31, L978.

DECISION

Petitioners, Del Mor Pharnacy and Del- Mor Pharmacy, Inc., 1410 Delaware

Avenue, Buffalo, New York 14209, fl1ed a petltion for revision of determlnatlone

or for refunds of sales and use taxes under Articl-es 28 and 29 of the Tax Law

for the period December 1, 1974 through May 31, 1978 (File Nos. 27597 and

27742).

A small clatms hearing was held before Arthur Johnson, Hearlng Officer, at

the off lces of the State Tax Conrmission, 65 Court  Street,  Buffalo,  New York, on

l{ay 11, L982 at l :15 P.M. Pet i t ioners appeared by Seymour Mandel '  Eeq. and

Thomas Morr is,  C.P.A. The Audit  DivLsion appeared by PauL B. Coburn, Esg.

(Patr lc la Brumbaugh, Esq.,  of  counsel) .

ISSUE

Wtrether the audit procedures used by the Audit Divlslon ln an examlnatLon

of petitlonersr books and records were proper and whether the addltLonal-

taxable sales resuJ,tlng therefrom lrere correct.

FINDINGS OF FACT

1. Pet i t ioners, Del Mor Pharnacy and Del Mor Pharmacy, Inc.r  operated a

drug store located at 1410 Delaware Avenue, Buffalo, New York. The buslnees

changed from a soLe proprLetorshlp to a corporation on January 1, 1977.
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2. On July 27, L979, as the result  of  an audit ,  the Audit  Dlvis ion lssued

a Notice of Deternination and Demand for Payment of Sal-es and Use Taxes Due

against petitioner Del Mor Pharmacy covering the period December 1, L974

through December 31, L976 for taxes due of $19r397.06, plus minimum statutory

i n t e r e s t  o f  $ 5 , 7 3 L . 3 5 ,  f o r  a  t o t a l  o f  $ 2 5 , 1 2 8 . 4 1 .

0n the same date, a Notice lras also issued against Del Mor Phartacy,

Inc.,  coverlng the period January 1, 1977 through May 31, 1978 for taxes due of

$L21638.85 ,  p lus  min lmum s ta tu to ry  in te res t  o f  $1 ,800.38 ,  fo r  a  to ta l  o f

$r4 ,439,23 .

3. Petitioner Del Mor Pharmacy executed consents extending the perlod of

linitation for assessment of sal-es and use taxes for the period December l,

1974 thtough November 30, L977, to December 20, 1979.

4. On audit, the Audit Divlsion reviewed purchase invoices for the year

1977 to determine those purchases that would result in a taxable sale when

resold. If a supplier sold both taxable and exempt i.tems, a taxable Percentage

was computed based on an anal.ysis of purchases made for the period March l,

1977 through l' lay 31, 1977. Taxable resaleable purchases amounted to

$125,729.64  fox  1977.  Th is  amounr  was reduced to  $125,262,07  to  adJus t  fo r  sa les

of taxable items to exempt organizatlons. Petltloner did not keep a record of

said eales; however, the al-lowance was glven based on the Audlt Divisionrs request

to document nontaxabl-e sales for the months of June, 1978 and July, 1978.

The taxable purchases found for the period ended May 31, 1977 wete

categorized as folLows: cigarett ,es, candy, tobacco, not ions, f i lm and processlng,

greet ing cards, beauty products, toys, sehool suppl ies and novelt tes, watches

and pocketbooks.
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A urarkup was computed for each category of purchases based on the

current cost and sel l ing pr ices of selected i tems wlthin that category. The

individual markups were applied to the total purchases by category for the

test period to determine a weighted average markup of. 36.78 percent. Said

narkup was adJusted to 34.73 percent to give consideration to discounts glven

senior citizens and employees. The adJusted urarkup of 34.73 percent lras

appl ied to taxable purchases of $433,165.00 for the ent ire audit  per iod to

arr ive at taxable sales of $583,606.00. Pet i t ioners reported taxable sales of

$125,949.8L for the same period, leaving addit ional taxable sal-es ot $457,657.00

and taxes due thereon of $32,035.91. (Addlt ional raxes of $19,397.06 were

assessed against the sole proprietorship and $12,638.55 against the corporat lon.)

5. Pet i t ioners did not i .nclude prescrLpt ion sales ln gross sales reported

on sales tax returns. Pet i t ionersr charge sal-es were rung on a cash register

at the prescription counter which did not have a tax key and therefore, any

taxable iten sold on account to a customer was not reported as a taxable sal-e.

Pet i t ioners reported taxable sales of $125,949,81 over the audit  per iod

ot 34 years whereas purchases of taxable items were $125 ,729.64 for one year

(L977).  Pet i t ionerst books and records were inadequate for the Audlt  Divis ion

to determine the exact anount of taxable sales.

6. Petitioners argued that the audit procedures described. ln Flnding of

Fact "4" above, did not accurately deternine taxable sales. Pet l t ioner audited

the period ending May 31, 1976. Pet i t ioners appl led markup percentages to

purchases of taxable and nontaxable items for said perlod. The percentage of

taxable sales based on tot,al  sal-es was 26.61 percent.  Pet i t loners then adJusted

the percentage to 13.5 percent for discounts, markdowns, exempt sales, donat lons

and theft (enployee and shoplifting) . Petitioners I audlt shows a deficiency of

$ 3 ,  9 6 8 .  9 5  .
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7. Petitionersf audit did not establish how the markup percentages rtere

determined or the nature of the items classified taxable and nontaxable.

Moreover, the adjustments made to the taxable percentage were not supported by

any substantial evidence.

B. The Audit  DlvisLon did not give conslderat ion to pl1-ferage. Pet i t loner

est imated that pi l - ferage J-osses were 10.67 percent of total  sales. A more

reasonable est imate of such Losses ls 5 percent of taxable sales.

CONCLUSIONS OF LAW

A. That the audit procedures described in Flnding of Fact "4" are generally

accepted audit procedures established by the AudLt Divlsion and are used to

verlfy the accuracy of books and records. That such procedures as well- as the

factors set forth in Finding of Fact t '5t t  dlsclosed that pet i t ioners I  books and

records were unreliable and sales tax returns fl-led were l-nsufflcient.

B. That due to the insufftciency of petitioners' records, the audlt

procedures and tests adopted by the Audlt Divlsion were proper pursuant to

sect ion 1138(a) of the Tax Law (Matter of Chartair ,  Inc. v.  State Tax Comission'

65 AO2d 44, Matter of  Meyer v.  State Tax Conmission, 6I  AD2d 223, motz for lv.

to app. den. 44 NY2d 645).

C. That except for its failure to consider pilferager the Audit Division

reasonably determined petitioners I sales tax llabllity and petitloners have not

overeone their burden of showing error (Matter of l"lanny Convissar v. State Tax

ComlssLon, 69 ADzd 929) .

D. That the petitlon of Del Mor Pharmacy and DeL Mor Pharmacy, Inc. is

granted to the extent that the additional taxable sales shall be reduced in

accordance with Findlng of Fact r '8rr ;  that the Audlt  Divis ion is hereby directed

to nodify the notices of determination and denand for payment of sales and use



taxes due issued, JuLy 27, L979;

in al l  other respects denied.

DATED: Albany, New York

IIIAY 0 6 1e83

except as so granted, the petitlon is

-5-

and that,

STATE TAX COMMISSION

PRESIDENT
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