
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  8,  1983

Ralph B.  De lano,  J r .
Lane Gate Rd.
Cold Springs, NY 10516

Dear  Mr .  De1ano:

Please take not ice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and tr'inance
Law Bureau - Litigation Unit
Building if9 State Campus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc: Pet i t ionerr s Representat ive
James J .  Egan,  J r .
650 Madison Ave.
New York, NY 10022
Taxing Bureaut s Representative



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

Ralph

for Redetermination of
of a Determination or
under Art ic le 28 & 29
Per iod  Ended 3 /3 I /78 .

o f
B .  De lano,  J r .

a Def ic iency or a Revision
AFFIDAVIT OF },IAIIING

a Refund of Sales & Use Tax
of the Tax law for the

State of New York
CounLy of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of JuIy,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Ra1ph B. Delano, Jr. ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ra1ph B. Delano, Jr.
lane Gate Rd.
Co ld  Spr ings ,  NY 10516

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
8th day of JuIy,  1983.

that the said addressee is the petitioner
forth on said ?rrapper is the last known address

AUTHORIZED TO ADMINISTER
glils PURsuAr,rT r0 TAX tAtry
SECTION I74



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Ra lph  B.  De lano,  J r .

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 e 29 of the Tax law for the
Per iod  Ended 3 /31 /78 .

AtrT'IDAVIT OF IIAIIINC

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of July, 1983, she served the within notice of Decision by
cert i f ied mai l  upon James J. Egan, Jr.  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

James J .  Egan,  J r .
650 Madison Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
8th day of JuIy,  1983.

AUTHORIZED TO, ADMINISTEB
OATHS PLIRSUAI{T T0 IAX IJAW
SECTION I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RALPH B. DE LANO, JR.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Period Ended March 31,
r97 8.

DECISION

Petl t ioner,  Ralph B. De Lano, Jr. ,  Lane Gate Road, Cold Springs'  New York

10516, f l led a pet i t ion for revision of a determinat ion or for refund of saLes

and use taxes under Artlcles 28 and 29 of the Tax Law for the period ended

l lareh 31, 1978 (Fire No. 24393).

A small claims hearing was heLd before Judy M. Cl-ark, llearing Officer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on June 2, 1981 at 9:15 A.M. Pet i t ioner appeared by James J. Egan, Jr. ,

Esq. The Audit Divislon appeared by Ralph J. Vecchio, Esq. (Kevin Cahlll-'

Esq .  r  o f  eounse l ) .

ISSUE

t o

Whether pet l t ioner paid sales tax on the purchase of-a

purchase agreement designated the inclusLon of sales tax ln

FINDINGS OF FACT

boat whereby the

the purchase prLce.

1. On May 2, 1977, pet i t ioner completed the purchase of a boat from

Jean V. Bransf ield,  at torney for the owner of record, Roland V. Phi l l ips, for

a total-  sum of $12,700.00. Pet i t ioner took del ivery in Anityvl l l -e,  New York.

2. On Septenber 21, 1978, the Audit  Divis ion issued a Not ice of Determlnat lon

and Demand for Payment of Sal-es and Use Taxes Due against Ralph B. De Lano' Jr.



-2-

in the amount of $889.00 in tax, plus penalt les and lnterest of  $302.26, fot  a

total  of  $1,I9L.26. The Notice was issued on the grounds that the pet l t ioner

fal led to substant iate that sales tax was pald on the above purchase.

3. Petitioner contended that the sales tax was Lncluded in the purchase

price of the boat and was remitted to the seller. Petitloner lntroduced the

wrltten agreement for the purchase which indicated a deposlt of $1,000.00 with

the renalnder of $11,700.00 to be paid upon sale. A handwri t ten notat lon was

added to the agreement and initlaled by both parties as foLlows: "The party of

the second part warrants that the vessel- is free and clear of al-l l lens. Prlce

incl-udes NY sales tax.r l

The bl1l  of  saLe dated t{ay 2, 1977 indicated "Total  Recelved for SaLe

o f  B o a t  $ 1 2 , 7 0 0 . 0 0 . ' l

4. Petitioner argued that the requirement to separately state the tax

under sect ion 1132(a) of the Tax Law ls upon the person required to col lect the

tax, not on the customer who has no control over the documents in connection

wlth the sale. Further,  pet i t ioner argued that the person required to col lect

the tax ls personal ly l lable for the tax col lected under sect ion 1133(a) and

not the customer.

5. Pet i t ioner acted in good fai th at al l -  t lmes.

CONCLUSIONS OF LAW

A. That pet i t ioner purchased tangible personal property,  namely a boat,

subJect to the sales tax imposed by sect ion f105(a) of the Tax Law.

B. That sect ion 1I32(a) of the Tax Law provides, in pert lnent part '  as

fol lows:

rrEvery person required to collect tax shall collect the tax from
the customer when col lect ing the pr ice.. . to whlch i t  appl les. I f  the
eustomer ls given any sales slip, lnvoice, receipt or other statement
or memorandum of the pr ice.. .paid or payabJ-e, the tax shal l  be



-3-

stated, charged and shor^m separately on the first of such documents
given to hlm. .  .  rr .

C. That the agreement for the sale of the boat fai l -ed to l ist  the sales

tax as a separate amount in accordance with sect ion 1132(a).  That,  further,

the bi lL of sale l isted $12,700.00 as the amount recelved for the sale of the

boat wlth no mention of sales tax.

D. That sect lon 1133(b) of the Tax Law provldes:

"Where any customer has failed to pay a tax inposed by this
art lc le to the person requlred to col lect the same,. . .such tax shal l
be payable by the customer direct ly to the Tax Connlssion.. . t t .

E. That the pet i t ioner fai led to show that sales tax was paid on the

purchase of the boat and ls therefore l-iable for such tax ln accordance with

sec t ion  1133(b)  o f  the  Tax  Law.

F. That penalty and interest in excess of the minlmum statutory rate

imposed pursuant to sect ion 1145 of the Tax Law are cancel l -ed.

G. That the pet i t ion of Ralph B. De Lano, Jr.  is granted to the extent of

Conclusion of Law "Frr; that the Audit Division ls hereby dlrected to accordlngly

nodify the Notice of Determinatlon and Demand for Payment of Sales and Use

Taxes Due lssued Septembet 21,1978, and that,  except as so grantedr the

petition is in all other respects denied.

DATED: Albany, New York

JUL O B 1983

STATE TAx COMMISSION
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