
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 18, 1983

Jerry Cotignola
d/b/a Jerry 's Service Stat ion
415 Mi I l  Rd.
Hewlett ,  NY 11557

Dear  Mr .  Cot igno la :

P1ease take not ice of the Decision of the State Tax Comi.ssion enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant t.o section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced ia the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
George lang
595 Madison Ave.
New York, NY 10022
Taxing Bureaut s Representative



STATE OI' NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Petition

of

JERRY COTIGNOTA
DlBlA JERRY'S SERVICE STATIoN

for Revision of a Determiaation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1974
through November 30, 1978.

DECISION

Petit ioner, Jerry Cotignola dlb/a Jerry's Service Station, 415 l{ i l l  Road,

Hewlett, New York 11557, f i led a petit ion for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period December 1, 1974 through November 30, 1978 (Fi le No. 26880).

A small claims hearing was held before Judy M. Clark, Hearing Off icer, at

the offices of the State Tax Commission, Two llorld Trade Center, New York, New

York, on June 15, 1982 at 1:15 P.M. Petit ioner appeared by George f,ang, P.A.

The Audit Division appeared by Paul B. Coburn, Esg. (Aana Colel lo, Esq., of

counse l ) .

ISSI]E

Idhether a field audit performed by the Audit Division, whereby petitionerrs

purchases were marked up to determine sales, rras proper and correct.

FINDINGS OF FACT

1. 0n June L5, L979, the Audit Division issued two notices of determination

and demand for payment of sales and use taxes due against Jerry Cotignola d/bla

Jerryrs Service Station covering the period December 1, 7974 through Novenber 30,

1978. The notices were issued as a result of a f ield audit and asserted a
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to ta l  sa les tax due of  $38,360.47,  p lus in terest  o f  $7,642.98,  for  a  to ta l  due

o f  $46 ,003 .45 .

2. Petitioner executed consents to extend the period of limitation for

the issuance of an assessment to Decenber 20, 1979.

3. Petit ioner operated two gasoline stations during the audit period.

The f ield audit performed covered both locations. The prinary location at 415

MilI Road, Hewlett, New York, was a fuII service station and included sales of

gasoline, oi l  and shop repairs. The second location at 408 Rockaway Boulevard,

Cedarhurst, New York, known as The Two Urs Gas Station, offered gasoline and

oil for sale and was operated only during the period November 1, 1976 through

May 31, 1978. Both stations sold cigarettes by the carton, with Jerry's

Service Station also making single pack cigarette sales from a vending nachine.

4. 0n audit, the Audit Division found that petitioner kept daily gas

sheets on which metered gallons sold and receipts vrere recorded. The daily

sheets were prepared at the end of each shift within each day. The Audit

Division found that the gasoline sales were not recorded separately fron other

sales in petit ionerts booksl therefore, i t  could not verify the accuracy in

report ing. The Audit Division also found that shop sales (parts, labor, t ires,

batteries, etc.) were recorded on non-serial ly nunbered invoices and determined

there was a lack of internal control for such sales. The Audit Division

therefore performed a markup analysis using petit ionerrs costs and sell ing

p r i ces .

The Audit Division applied the markup percentages determined on audit

to purchases made by petitioner and determined the following gross sales and

adjustments thereto:



Period
Gross Sales Reported

Audited Gross Sales
Less: State Gasoline Tax

State Cigarette Tax
Audited Taxable Sales

Increase of  Gross Sales
Percentage of Taxable Sales
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Jerryt s

Lz lu74 -  17130/77
$5 ,699 ,613 .

$6  ,047,035 .
636,488.
324,431.

Two H's

11lr /76 -  tL/30/77
$893 ,225 .

$9  17 ,680 .' t t0,292.

30  ,073 .
$5 ,085 ,116 .

6.7y '
84. r%

$777 .315  .

2 .7%
84.7%

The Audit Division updated its audit findings to include the period

December 1, 1977 through Novernber 30, 1978 by applying the appropriate percentage

increases of audited gross sales for each location to the reported gross sales

on sales and use tax returns filed and then applied the audited percentage of

taxable sales thereto. The Audit Division determined total taxable sales for

the entire audit period of $8 1277,424.00 for both locations and tax due thereon

of  $599,356.86.  Pet i t ioner  repor ted to ta l  sa les tax of  $550,996.39 for  the

period December 1, 1974 through November 30, 1978. The Audit Division thereby

determined addit ional sales tax due of $38,360.47 for both locations.

5. At a subsequent conference he1d, petitioner subnitted a narkup analysis

in addition to the one prepared by the Audit Division. The Audit Division used

petitioner's analysis by combining the results of it with the one prepared by

the Audit Division and redetermined the additional tax due for both locations to

$28 ,386 .  81 .

6. Petit ioner presented sales s 'mmaries of his gasoline and oi l  sales

along with a sarnpling of the daily sales sumnaries prepared at the end of each

shift. These showed the number of gallons of gasoline and quarts of oil sold

and receipts taken in. The Audit Division conceded that sufficient control was

exercised over gasoline and oi l  sales and that the gasoline and oi l  sales
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should therefore be accepted as recorded in pet i t ioner 's supmary of sales. The

difference in the audited gasoline sales and those recorded was attributable

to the constant ly changing sel l ing pr ices of gasol ine.

7. Petitioner contended that the markups applied on audit were not

indicat ive of his sales for the ent ire audit  per iod. Other than the analysis

Lhat was submitted prior to the hearing, petitioner offered no evidence to show

that the markups applied on audit were incorrect for sales other than for sales

o f  gaso l ine  and o i l .

8.  PeLit ioner submitted his purchases and sales sunnary for c igarettes

covering the period February, 1974 through May, 7977 for the purpose of attempting

to show that the cigarette sales were correct as reported. The sales sunmary

was not conclusive as to the number of cartons purchased and sold nor was there

any indication of an inventory control over cigarettes to support the proper

recording of same. Further, no source documents were available to verify the

accuracy of the sales as recorded.

CONCIUSIONS OF tAW

A. That section 1138(a) of the Tax Law provides that when a return filed

is incorrect or insufficient, the amount of tax due shall be deternined fron

such information as may be available. I f  necessary, the tax may be estimated

on the basis of external indices such as purchases.

B. That the Audit Division marked up purchases made by petitioner in

order to determine the accuracy of petit ionerts reported sales. That the

markup audit disclosed that petitioner's records and returns prepared therefron

were insufficient and could not be fully relied upon for audit purposes. That

the Audit Division later reduced its audit findings to additional sales tax due
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of $28,386.8L pursuant to Finding of Fact "5", based on the addit ional markup

analysis submitted by petit ioner.

C. That petit ioner exercised suff icient control over his gasoline and oi l

sales as evidenced by the daily sales summaries submitted; therefore, the

addit ional tax due is further reduced to the extent that petit ionerrs recorded

gasoline and oi l  sales are accepted as recorded pursuant to Finding of Fact

i l 6 i l .

D. That the audit performed by the Audit Division rdas proper and in

accordance with the provisions of section 1138(a) of the Tax Law with respect

to sales other than gasoline and oi l  sales

E. That the petit ion of Jerry Cotignola d/b/a Jerry's Service Statioo is

granted to the extent indicated in Conclusions of law "Btt and "C" above; that

the Audit Division is directed to accordingly modify the notices of determination

and demand for paynent of sales and use taxes due issued June 15, 1979; and

that, except as so granted, the petit ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAR 1 B 1983
ACTild PRESTDENT



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petition
o f

Jerry Cotignola
d/b/a Jerry 's Service Stat ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax law for the Period
1 2 /  1 / 7  4 - 1 1 / 3 0 / 7 8 .

AIT'IDAVIT OF I{AIIING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of March, 1983, he served the within not ice of Decision by
cert i f ied nai l  upon Jerry Cot ignola d/b/a Jerry 's service Stat ion, the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Jerry Cot ignola
d/b/a Jerry 's Service Stat ion
415 Mi l l  Rd.
Hewlett ,  NY 11557

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
18 th  day  o f  March ,  1983.

"  -  . ' - . . , . : .? ' i ; J  I i l  i . l i i t l
(,.i i i l l j 1] \l i,SUAiiI T0

STER

$pc'IICi{ r74
lAX IJAY{.



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
o f

Jerry Cotignola
d/b/a Jerry 's Service Stat ion

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12 /  U7 4-771 30  /78 .

AtrT'IDAVIT OF MAIf,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an erployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of March, 1983, he served the within not ice of Decision by
certified nail upon George Lang the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

George Lang
595 Madison Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exclusive care and cuilody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the represeotative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
18 th  day  o f  March ,  1983.

i.ij i lt l '; l-iIl i:D TO ADIvII

r i: 'r:s 1 i;:,s' iAtlT To
;xuIr0: i  l -74

STER
TAX LAII
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