
A. J .  Cerasaro,  Iac.
2 Page Ave.
Endicott, NY 13760

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 10, 1983

}.IYS Dept. Taxation and Finance
Law Bureau - tritigat.ion Unit
Building if9 State Canpus
Albany, New York 72227
Phone /I (518) 457-2a70

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
fupreme Court of the State of New Yorh, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Anne M. Reilly
Huber, Lawrence & Abell
99 Park Avenue
New York, NY 10016
Taxing Bureau's Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

A. J. CERASARO, INC.

for Revislon of a Determlnation or for
of Sales and Use Taxes under Articl-es
29 of the Tax Law for the PerLod June
through May 31, 1976.

DECISION

Refund
28 and
1, r973

Peti t ioner,  A. J.  Cerasaro, Inc . ,  2 Page Avenue, Endlcott ,  New York 13760,

filed a petitlon for revlslon of a determinatlon or for refund of sales and use

taxes under ArtlcLes 28 and 29 of the Tax Law for the perlod June 1, L973

through May 31, L976 (Fi1e No. L9284).

A formal hearing was held before Danlel J. RanaLll, Ilearlng Offlcer, at

the off ices of the State Tax ComlgsLon, Bul ldlng 9, State Off lce Campus,

A lbany ,  NewYork ,  on  January  24 ,1983,  a t  l :30  P.M. r  w i th  a lL  b r le fs  to  be

submltted by February 15, 1983. Petitloner appeared by Huber, Lawrence & AbeLl-

(Alan I. Appel, Esq. r of counsel). The Audlt DLvlsion appeared by Paul B.

Coburn, Esq. (Barry M. Bresler,  Esq.,  of  counsel-) .

ISSUES

I. t{hether the materiaLs purchased by petitioner for use ln tlto contracta

vlth New York State Electrlc & Gas Corporation were machinery or equipment used

ln the production of electricity.

II. Whether petitloner lras entitled to rely on exempt use certiflcateg

issued by tts customer ln conJunctlon wLth capltal- improvement proJeets.
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FINDINGS OF FACT

1. On Januarl 28, L977, as the result of a fleld audlt, the Audlt DlvlsLon

lssued a Notice of Determinatlon and Demand for Paynent of Sales and Use Taxeg

Due agalnst petltioner, A. J. Ceragaro, Inc. r ln the anount of $22'592.97 ' pLae

penalty and interest of  $8,250.62, fot  a total  due of $301843.59 for the perlod

June 1, 1973 through May 31, 1976.

2. Petitioner, by lts presldentr A. J. Ceraearo, executed two conaentg

extendlng the perlod of Ltnltatlon for assessment of sales and use taxes for

the perlod June 1, 1973 through Novenber 30, L973 to January 31, L977.

3. Pursuant to a pre-hearlng conference, petitioner flled a partlal

wlthdrawal of petition Leavlng $14,52O.57 of the assessment contested. Of the

remainlng $8r072.40, $1r523.50 was cancelLed and $61548.90 was Bustained by the

conferee and uncontested by petltioner.

4. PetltLoner ls a general contractor in the areas of road bullding'

plpellne instalLatLon, slte devel-opment and excavation prlmarlly for governnental

and lndustrial organl-zations. On November 5, L974, petltloner entered l-nto a

contract with the New York State ElectrLc & Gas Corporatlon (|'NYSEGTT) to

construct a fuel o11 systen at NYSEGTs MlLliken Statlon ln Lanslngr New York.

On July 29, L975, petitloner entered lnto another contract wlth NYSEG to

construct a nater treatment plant at NYSEGts Mil-Liken Statlon. Petltlonerrs

purchases of materlal-s wLth respect to the aforementloned contracte were the

subJect of the contested portion of the January 28, 1977 aseessment.

5. The fuel oiJ- eyeten constructlon conelsted of the LnetaLlatlon of a

set of fuel o11 storage tanks. The system was conatructed pursuant to an order

from the New York State Department of Envlronmental Conservation (rtEnConr')

directlng NYSEG to cease and abate discharges l-nto the waters of New York

State. NYSEG purchased machlnery and equipment from varlous vendors and
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petitloner performed the regulred excavatlon and lnstaLlatlon of the system.

NYSEG purchased the equlpment separately because lt wanted full control over

the type of equl-pment used and also because the equipment was requlred prlor to

constructlon so that NYSEG could complete the detailed deslgn of the faclJ.ity.

6. In constructLng the oil- storage system, petltloner provlded a concrete

drip mat and neoprene basin to catch oiL spllls. Petltloner aleo bullt a

stairway to the tank area from the truck parking area. Petltioner bullt an

electrlcal-J-y charged fence system around the area wlth lnsuLated panels on the

fence sections to keep one sectLon of the fence from charglng the other. To

keep the tanks from floating in case of an ol.1 epll-l, petitloner supplled and

lnstaLled concrete weights to hold the tanks down. Addltlonally, petltioner

instalLed a lighting system for the tank storage area.

7. The water treatment pl-ant was also built pursuant to the EnCon order.

The water treatment plant consisted of a large concrete structure contalnlng

devlces to remove o11 and solids from water whlch was conta,mlnated durlng the

process of generatlng electriclty. Petitioner furnished the concrete and metal

reinforcements for coristruction of three o11 separator,o. Petltloner lnstalled

the pumps, force maln, plpes, stairs, ladders and catwalks. The pumps, force

nain and part of the pipLng were suppJ-led by NYSEG. Petltloner dld all the

requlred excavatlon of the sl.te and furnished the bulldlng to house the plant.

AlL technical- equipment such as pumps, filters, control valves and lnstrumentatlon

were purchased from other vendors by NYSEG which agaln wanrted full control bver

the type of equlpnent used.

8. Both the fuel o11 system and the nater treatment plant lrere essentlal

components of the electriclty productlon process. Oil and \ilater were ueed
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throughout the process and wlthout the two structures the generatLng plant

would be unable to function.

9. In connectlon wlth both contracts, NYSEG provlded petLtioner nLth

capitaL lmprovement certl.ficates and exenpt use certiflcates. The capltal

lmprovement certlflcates were Lntended to cover any capital lmprovements

perforned by petltioner and the exempt use certlflcates lrere lntended to cover

any machinery or equipnent which ntght have been provlded by petitloner.

PetLtioner gave coples of the exempt use certiflcates to its suppliere in order

to avoid paylng sales tax on lts purchases.

10. On audlt, the Audit Divlslon determlned that use tax was due on the

purchases made ln connection wlth both contracta by reason of the fact that lt

dld not conslder the materlals purehased to be machinery or equl.pment. Ttre

Audtt Division, therefore, consldered petLtloner llable for tax slnce the

bulldlng naterials were used or consuled by petltloner ln the perfotmance of a

eapltal lmprovement proJect.

11. Petitloner argued that lt was entltled to rely on the exempt uae

certlficates whLch it recelved in good falth fro,m NYSEG and as a result was

under no obl-igatl.on to deternLne whether or not such certlflcates ltere correctly

issued. Alternativel-y, petltloner argued that lf lt was not entltled to rely

on the certlfLcates lte purchases shouLd be tax exempt Ln any event' becauge

the items supplied to NYSEG were machlnery or equipment for use or consumption

df.rectly and predoml.nantly ln the productlon of electrlcity for sal-e.

CONCLUSIONS OF LAI,I

A. That seet ion 1101(b)(4) of the Tax Law def lnea a retai l  sale, in

pert inent part ,  as a rrsale of any tangible personal property to a contractor. . .

for use or consumption ln erectlng structures or bulldings, or bulldlng on, or
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property or laod, as

the real property tax

otherwise adding to, al ter ing, improving.. . real  property,

the terms real property, property or land are defined in

l a w .  .  .  t t .

B. That sect ion 111.5(a)(tZ) of the Tax Law provides for an exenpt ion from

sales and use tax for receipts from the sale of " lm]achinery or equipnent for

use or consumption direct ly and predominant ly in the product ion of. . .electr ic i ty

.  . . f o r  s a l e . .  . b y  g e n e r a t i n g . . . " .

C. That the di f ference between tangible personal property used for a

capital improvement and machinery or equipment used in production is that the

term t 'equipmentf 'as used in sect ion 1115(a)(12) rrmeans ronly such personalty as

has an ident i f iable character as equipment at the t ime of purchase at retai l . . .

which is adapted by it.s design to perforn either in conjunction with nachinery

or otherwise, some part icular funcl ion in a stage of the generat ing processrrf

(emphas is  added)  (c i ta t ion  omi t ted)  (S la t te ry  Assoc ia tes  fnc . ,  v .  Tu1 ly r  79  A.D.2d

7 6 t  a f f ' d  5 4  N . Y . 2 d  7 L I ) .

D. That petitionerrs own witness indicated that NYSEG supplied all the

technical equipment and instrumentation necessary to the projects. The concrete

metal  reinforcement,  fencing, stairways, ladders, and l ight ing suppl ied by

pet i t ioner "clear ly did not possess the requisi te ' ident i f iable characterr as

nachinery or equipment at the time of their purchase at retail to qualify for

the exemptiontr  (Slattery Associates, Inc.,  supra).

E. That petitioner was entitled to use the exempt use certificates only

for purchases of machinery or equipment and petitioner could ontr-y rely on

representat ions made on such cert i f icates insofar as the cert i f icates were used

to purchase machinery and equipment. fnasmuch as petitioner did not purchase

any machinery or equipment possessing an identifiable character as such for
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lnstallatlon in the NYSEG proJects, lt mlsused the exempt use certlflcates supplled

by NYSEG when lt purchased constructlon material-s without payl.ng sales tax thereon.

The Audit Division, thereforer properl-y aaeesaed use tax on the conetructLon

materials purchased by petitloner for use Ln the NYSEG proJects.

F. That, except as indlcated ln Flnding of Fact tt3t', the petltLon of

A. J. Cerasaro, Inc. ls denied and the Notlce of Determlnatlon and Demand for

Pa;rnent of Sales and Use Taxes Due issued January 28, 1977 Ls sustalned.

DATED: Al-bany, New York STATE TN( CO}IMISSION

N0v 10 1983

SIONER
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STATE OF NEId YORK

STATE TN( COMMISSION

fn the Matter of the Petition
o f

A.  J .  Cerasaro,  Inc.

for Redeterminatlon of a Deficiency or a
of a Deterurination or a Refund of Sa1es &
uoder Article 28 & 29 of the Tax Law for
Per iod 8 /  37173-5 I  3r l7  6.

ATTIDAVIT OF UAII,II{G
Revision
Use Tax

the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comrission, over 18 years of age, and that on the
10th day of Novenber, 1983, she served the within notice of Decision by
certified mail upon A. J. Cerasaro, Inc., the petitioner in the within
proceedin$, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

A.  J .  Cerasaro,  fnc.
2 Page Ave.
Eodicott, NY 13760

3nd by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unaer the-exilusive care and cuilody of
the united states Postal service within the state of New york.

- That deponent further says that the said addressee is tbe petitioner
herein aad that the adclress set forth on said wrapper is the lait knolrm address
of the petit ioner.

Sworn to before me this
10th day of November, 1983.



STATE OF NEW YORK

STATE T$( COMMISSION

fn the Matter of the Petition
of

A.  J .  Cerasaro,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 8/3t  173-5 l3L l  7  6.

AITIDAVIT OF I{AIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comnission, over 18 years of age, and that on the
t0th d&y of Novenber, 1983, she served the within notice of Decision by
certified mail upon Anne M. Reilly the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Anne ll. Reilly
Huber, Lawrence & Abell
99 Park Avenue
New York, NY 10016

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said nrapper is the
last known address of the representative of the petitioner.

Sworn to before rne this
10th day of Novenber, 1983.

h* x.K,*,w
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