
STATE OF NEW YORK
STATE TAX COIVIMISSION

ALBANY, NEW YORK 12221

May 6, 1983

Cedar Pine Construction Corp.
212 Maple Ave.
Rockvil le Centre, NY 1f570

Gentlenen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the admiaistrative Ievel.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comrission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be comenced in the
Supreme Court of the State of New York, A1bany County, within 4 months fron the
date of this notice.

Ioquiries concerning the courputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TN( CO}'}fiSSION

Petitioner I s Representative
George P. Dunn
41 Front St.
Rockvil le Centre, NY 11570
Taxing Bureau's Representative



STATE Otr' NEId YORK

SratN TAx cOMMISSIoN

In the Matter of the Petition

o f

CEDAR PINE CONSTRUCTION CORP.

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art ic les
29 of the Tax Law for the Period June
through November 30, 7976.

DECISION

Refund
28 and
1 ,7973

Petitioner, Cedar Pine Construction Corp. , 2L2 l{aple Avenue, Rockville

Center,  New York 11570, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period June 1, L973 through November 30, 1976 (Fi le No. 28133).

A smal l  c laims hearing was held before Judy M. Clark, Hearing 0ff icer,  at

the offices of the State Tax Conmission, Two World Trade Center, New York, New

York, on January 12,1982, at 9:15 A.M. Pet i t ioner appeared by George P. Dunn,

cPA. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (wi l l iam Fox, Esq. of

counse l ) .

ISSIIE

ldhether petitioner erroneously charged sales taxes on exempt capital

improvement contracts .

FII{DINGS OF FACT

1. 0n February 13, 1979, as the result  of  a f ie ld audit ,  the Audit

Division issued a Notice of Determination and Denand for Palment of Sales and

Use Taxes Due against pet i t ioner,  Cedar Pine Construct ion Corp.,  in the anount

o f  $31 ,077.02 ,  p lus  pena l ty  and in te res t  in  the  s r :m o f  $21,141.91 ,  fo r  a  to ta l

amount due of $52r2L2.93 for the period June 1, 1973 through November 30, 1975.
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2. The pet i t ioner,  by Emil  Casacel i ,  president,  executed coosents extending

period of l imitat ioh for assessment of sales and use taxes for the period

1, 1973 through Novenber 30, L976 to March 20, 7979.

3. During the period at issue, pet i t ioner was engaged in business as a

general contractor. Petitioner operated a shop and showroon where it made

cabinets to customersr specif icat ions. Pet i t ioner was pr imari ly involved in

perforning capital improvement work which included fire renovations.

4. In response to a complaint letter inquiring about a refund of tax

charged by petitioner on a capital inprovement job, the Audit Division conducted

an audit  of  pet i t ioner.  The auditor found pet i t ionerts bi l l ing and taxing

nethods to be inconsistent. 0n some capital improvement jobs, sales tax rdas

charged on the entire contract amount and on others, only materials were taxed.

0n st i l l  other contracts,  no sales tax was charged. Despite charging sales tax

on these contracts,  pet i t ioner treated these sales as tax exempt for report ing

purposes .

5. At a pre-hearing conference held with pet i t ioner,  disagreeoent between

petitioner and the Audit Division was resolved except for seven contracts

result ing in addit ional tax due of $3,267.50. These contracts were in the

possession of a former accountant, and the present accountant would not agree as

to whether tax was charged until he personally reviewed them. Petitioner

signed a Ltithdrawal of Petition and Discontinuance of Case indicating an agreed

amount of tax of $6 1094.18 plus ninimum statutory ioterest,  disagreed tax

in the amount of $3,267.50 and tax cancel led in the arnount of $21 ,709.34.

6. At the hearing, only the above-mentioned capital improvement contracts

with the seven di f ferent part ies were at issue. The Audit  Divis ion presented
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copies of sales invoices for jobs with three of the part ies. Each of these

invoices denoted a sales tax charged. Pet i t ioner oral ly st ipulated that tax

was due on these three contracts. Additionally, the Audit Division determined

that the contract with a fourth party was not included in the disagreed portion

of the assessment.  Therefore, only contracts with a Doug Rowan, a Mrs. Glard

(or Gerard),  and a Mr. RoII  were in content ion.

7. Petitioner presented an unslrorn letter purporting to be fron a Doug

Rowan stating that petitioner had not charged any sales tax on contracts with

Mr. Rowan's firm. In sworn testimony, however, the auditor stated that he had

seen invoices to Rowan, Gerard and Roll, all with sales tax charged. The Audit

Division also presented into evidence work papers on which the auditor had

transcribed the contract amounts and the tax charged fron these invoices. The

original invoices ldere unavailable at the hearing due to legal problems with a

former accountant who refused to release pet i t ionerts records. Pet i t ioner made

no attempt to subpoena these records for the hearing.

CONCTUSIONS OF TAhI

A. That,  inasmuch as the auditor saw sales tax charged on or iginal

invoices which had been made in the regular course of business, and petitioner

was unable to produce any credible evidence controverting this testimooy,

pet i t ioner fai led to meet i ts burden of proof pursuant to 20 NyCRR 501.8(g).

B. That tax due in the amount of $211709.34 is cancel led and penalty

and interest. reduced to the minimum statutory rate on the agreed portion of

the audit  pursuant to Finding of Fact ' r5 'r .
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C. That the pet i t ion of Cedar Pine Construct ion Corp. is granted to the

extent indicated in Conclusion of f,ar,y "B" above; that the Audit Division is

directed to accordingly modify the Notice of Determination and Demand for

Payment of Sales and Use Taxes Due issued February 13, L979. That the balance

of the Not ice is sustained with penarty and interest thereon.

DATED: Albany, New York STATE TN( C0MMISSION

rY|AY 0 6 1983

PRXSIDENT

COMMISSIONER



STATE OF NEW YORK

STATE TN( COUMISSION

In the Matter of the Petition i
o f

Cedar Pine Construction Corp.
ATFIDAVITOF MAITING

for Redeteruination of a Deficiency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the :
Per iod 6 l  t /73- t t l  30 /7  6.

State of New York
Couaty of Albany

David Parchuck, being duly sworo, deposes and says that he is an enployee
of the DePartment of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
mail upon George P. Dunn the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

George P. Dunn
41 Frout St,
Rockvil le Centre, NY 11570

and by depositing same enclosed in a postpaid properly addressed wraBper in a
(post office or official depository) under the exclusive care and custody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the represeatative
of the petitioner herein and that the address set forth on said lrrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6tb day of May, 1983.

AUTHORIZED TO ADMINI
OATHS PURsttANt f0 IAX IrAW
sEclr0N 174



$TATE Otr ilEW YORK

STA1T T$( CO}IMISSION

In the Matter of the Petition
of

Cedar Pine Construction Corp.

for Redeternination of a Deficiency or a Revision
of a Deternination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6l U73-1r/ 30 17 6.

AT3'IDAVIT OF I{AITIilC

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is aa employee
of the Department of Taxation aad Finance, over 18 years of age, and that on
the 5th day of May, 1983, he served the within notlce of Decision by certified
mail upon Cedar Pine Construction Corp., the petitioaer in the within
proceedinS, bY enclosing a true copy tbereof in a securely sealed postpaid
htrapper addressed as follows:

Cedar Pioe Construction Corp.
212 Maple Ave.
Rockvil le Centre, NY 11570

aad by depositing 6ame eocl-osed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said atldressee is the petitioner
herein and that the address set forth on said wrapper is the last kuowo address
of the petltioner.

Sworn to before ne this
6th day of Hay, 1983.

AUTIIORIZED TO STER
0A1HS Pr,tRSUrt{t
sEcfroN 171
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