
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 11, 19g3

Castomatic,  Divis ion Arwood Corp.
Rockleigh fndustr ial  park I

Rockleigh, NJ 07647

Gentlemen:

Please take not ice of the Decision of the state Tax conmission encl0sedherewith.

You have now exhausted your right of review at the administrative level.Pursuant to section(s) itsg or-lh: T"I Law, any proceeding in courr to reviewan adverse decision by the state Tax commi""ioit can only be instituted underArticre 78 of the civil practice L-1ws- and Rures, and nust be comn6ag.4 in thesupreme court of the state of New York, Albany county, withiu 4 rnonths from thedate of this not ice.

Inquiries concerning the computation
with this decision may be adiressed

of tax due or refund allowed in accordance
t o :

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New york 12227
Phone /l (518) 4s7-2070

Very truly yours,

STATE TAX COMUISSION

c c : Pet i t ioner '  s Representat ive
John E. Antholis
Edwards and Antholis
475 Fif th Ave.
New York, t fy 10017
Taxing Bureaur s Representative



STATB OF NEW YORK

STATE TN( COMI'IISSION

In the Matter of the Petition

o f

CASTOUATIC, DMSION OF ARI{IO0D CORP.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, 1975
through February 28, 1978.

DECISION

Petit ioner, Castomatic, Division of Arwood Corp., Wavel Street, Syracuse,

New York 13206 (now located at Rockleigh Industrial Park, Rockleigh, New Jersey

07647), filed a petition for revision of a determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period March 1,

1975 through Februaty 28, 1978 (Fi le No. 28148).

Petitioner filed a waiver of a snall clains hearing and requested that

this matter be decided by the State Tax Comnission on the basis of the existing

record. After due consideration, the State Tax Commission renders the following

decision.

ISSI'B

Whether maintenance and repair services purchased by petitioner in conjunction

with the performance of nachine-tooled parts nanufacturing contracts were

subject to sales and use taxes.

TINDINGS OF FACT

1. 0n June 8, 1978, as the result of a f ield audit,  the Audit Division

issued a Notice of Determination and Demand for Paynent of Sales and Use Taxes

Due against petitioner, Castomatic, Division of Arwood Corp., in the anount of
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$12,603.28,  p lus penal ty  of  $2,683.07 and in terest  o f  $21667.57,  for  a  to ta l

due of $17,953.92 for the period March 1, 1975 through February 28, 1978.

2. Petit ioner contested only that port ion of the assessment which subjected

the purchases of certain repair services to use tax anounting to $151531.25.

0n audit, the auditor determined additional tax due of $201422.08 and

allowed a credit of $71818.80 leaving the net amount of the assessment at

$  12 ,603  . 28  .

3. Petit ioner manufactures precision nachine-tooled parts. As part of

the manufacturing process, petit ioner designs and builds tools and dies (tool ing)

according to customer's specif ications to be used to produce the f inal product.

Under the terms and conditions upon which petitioner nanufactures the parts, as

set forth in its Acknowledgement of Purchase Order, all tooling paid for by the

customer is used exclusively for the benefit of that custoner. Petitioner

maintains the tooling in good working condition and produces parts from the

tooling for as long as the tooling remains in its possession. Part of the

costs of the dies and tooling are borne by petit ioner in addit ion to necessary

naintenance costs. As a result,  peti t ioner requires that tool ing remain in i ts

possession and control and are not tenovable unless petitioner agrees in

writ ing. The customer, however, according to petit ionerts pronotional brochure,

has title to the tooling. lrlhen a custoner has failed to order castings made

from dies for three consecutive years, petit ioner may, upon 30 days' notice,

dispose of the tooling.

4. As part of the sales price of the tooling, petit ioner agreed to

maintain the tooling in good working order at its own expense. In fulfilling

this naintenance obligation, petitioner subcontracted the nainteoance and



-3 -

repair services to an independent contractor. Petitioner was billed monthly

for these services by the independent contractor.

5. 0n audit, the Audit Division determined that the costs of the subcon-

tracted tooling repairs were taxable maintenance charges. At the hearing,

petitioner showed that the maintenance services in issue lrere services provided

pursuant to a warranty covering sale of the tooling and thus the paynents nade

to the subcontractor were not taxable because the services were for resale.

coNctusroNs 0F I,AI.I

A. That during the period in issue, section 1105(c)(3) of the Tax Law

imposed a tax on the services of maintaining, servicing, or repairing tangible

personal property, unless the property was held for sale in the regular course

of  bus iness.

B. That, inasmuch as t i t le to the tooling passed to the custoner as part

of the contract, the transactions were sales of property in the regular course

of business by petitioner notwithstanding the fact that the tooling renained in

pet . i t ioner '  s  possession.

C. That 20 NYCRR 527.5(d)(4) provides that i f  f ia nanufacturer reinburses

a vendor or repairman performing warranty work, the reimbursement is not

taxable, as i t  was for resa1e." Since peLit ioner was required by the contract

to provide maintenance and repair services to the tooling sold to its custoners,

the maintenance and repair services which it subcontracted were sales of

services for resale within the meaning and intent of section 1105(c)(3) of the

Tax Law and 20 NYCRR 527 .5(d) (4) and thus not subject to tax (See Matter of

Oberdorfer Foundriep, Iqq., State Tax Cornnission, August 13, 1976).
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D. That the petit ion of Castomatic,

and the Notice of Determination and Demand

Due issued June 8, 1978 is to be modif ied

DATED: Albany, New York

Division of Arwood Corp. is granted

for Payment of Sales and Use Taxes

accordingly.

FEB r 11983

STAIE TAX COMMISSION



STATE OF NEhI YORK

STATE TAx COMMISSION

In the Matter of the Petition :
o f

Castomatic,  Divis ion Arwood Corp. AITIDAVIT OF UAITING

for Redeterminat ion of a Def ic iency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the Period:
3/ r /7s-2 /28 /78 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Castomatic,  Divis ion Arwood Corp.,  tbe pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Castomatic,  Divis ion Arwood Corp.
Rockleigh Industr ial  Park
Rockleigh, NJ 07647

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
1 l th  day  o f  Februaty ,  1983.

AUTHOBIZED TO I}USIER
0A1H3 PttRSUfi{T
sDctroN 174

t0 TtX LAIT



STATE OF NEI^J YORK

STATE TAX COMI{ISSION

fn the Matter of the Petition
o f

Castomatic,  Divis ion Arwood Corp.

for Redetermination of a Deficiency or a Revision
of a Determinat iorr  or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 31 1/75-2128/te.

AIT'IDAVIT OF MAILING

State of New York
County of Albany r

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
certified mail upon John E. Antholis the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

John E. Antholis
Edwards and Antholis
475 Fif th Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or of. f ic ial  depository) under the exclusive care and cuitody of
the united States Postar service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
1l th day of February, 1983.

AUTHONIZED TO ADITINISTER
OAIHS PURStIrilI tO IAX L,ltW
SECIION r74



P 389 758 568
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED-
NOT FOR INTERIIATIOIIAL MAIL

P 389 7s8 559
RECEIPT FOR CERTIFIED MAIL

N0 iI,ISURANCE C0VERAGE PR0VIDED-
iIOT FOR INTERiIATIOIIAL MAIL

(See Rcvene)
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