
STATE OF NEW YORK
STATE TAX COMM]SSION

ALBANY, NEW YORK 12227

November 10, 1983

Casino Smoke Shop, Inc.
6 W. Park Ave.
Long Beach,  W 11516

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Cornnissioo can only be instituted under
Article 78 of the Civil Practice law and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - litigation Unit
Building il9 State Canrpus
Albany, New York 1,2227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc : Petitiolrer t s Representative
Robert Katz
66 Nor th Vi l lage Ave. ,  P.0.  Box 876
Rockvil le Centre, NY 11570
Taxing Bureaut s Representative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the llatter of the Petltl.on

of

CASINO SUOKE SIIOP, INC.

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under Arttcl-es 28 and
of the Tax Law for the Perlod March I, L977
through October 6, 1979.

29

DECISION

Petltioner, Caslno Smoke Shop, Inc., 5 West Park Avenue, Long Beach, New

York 11561, flled a petitton for revision of a deterninatlon or for refund of

sales and use taxes under ArtlcLes 28 and 29 of the Tax Law for the perLod

March 1, L977 through October 6, 1979 (Ffle No. 34829).

A fornal hearing was held before Doris Stelnhardtr Hearlng Offlcer, at the

offices of the State Tax Comnlssfon, Two l{orld Trade Center, New York' New

York, on December 8, L982 at 9:15 A.M., with aLl briefs submltted by Jun.e 22,

1983. Petitloner appeared by Robert Katz, Esq. The Audlt Divlelon appeared by

Paul B. Coburn, Esq. (Alexander I ' fe lsq, Esg.,  of  counsel) .

ISSUE

I{hether the Audlt Division properly computed the asseesment lssued agalnat

petltioner in rellance on an external lndex, specifLcally, a statement by the

new owner of the atore regardlng gales volune at the ti.me of hls takeover of

the buslness.

FINDINGS OF FACT

1. On May 28, 1981, the Audlt DLvlslon lssued to petltioner' Caslno Smoke

Shop, Inc. r a Notlce of Determlnatlon and Demand for Palment of Sales and Use

Taxes Due under Artlcles 28 and 29 of the Tax Law for the period March l, 1977
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through October 6, L979 Lnthe amount of $29,2gI.O5, plus Lntereat. Ttre method

enpJ.oyed to calculate the assessment w111 be dlscussed ln detall 1E€9.

2. During the audlt period, Paul Blrkahn was the sol-e shareholder and

offlcer of Casino Suoke Shop, Inc. The busineas was conducted from a smaLl

atore, occupylng approxlmately 600 square feet, situated on a comercLal street

ln a restdential neighborhood. The store lras open elx and one-half daye per

week: 8 A.M. to 6 P.M. Monday through Frlday, 8 A.M. to 5 P.M. on Saturday and

9 A.M. to 1P.M. on Sunday. Mr. Blrkahnts alm, when he purchased the busl.nese

and throughout the period he operated lt, lrae to augment the wholeeale portlon

of the business, slnce the retaLl slde was very poor. In pursult of thls alm'

petltloner purchased cigarettes in volume for cash from two suppliere: Sandere,

Langson and South Shore Tobacco. Most of petitlonerrs sales were made to emall

retall stores, who dld not sell in sufflclent volume to warrant purchasLng from

a regular jobber. Petltloner aLso made retall sales of clgarettes and sundry

ltems.

3. Sanders, Langson and South Shore Tobacco provlded petltloner wlth

invoices for a1l- purchases made. PetLtloner, on the other hand, dld not

furnlsh its whol-esaLe sal-es purchasers rrith recelpts or lnvolces, but records

of wholesale sales were malntained by Mr. Birkahn on a monthly baeie. Petltioner

introduced ln evldence such records for the perlod Aprll, 1978 through March,

1979, reflectLng sales made to 25 dtfferent wholesale accounts in amounts

ranging from approxlmately $36 to $1,684. The nonthly saLes totals to these

wholesale accounts are shown below.

Month
4t78
s l78
6178
7178
8/78

Sales
$ @6F.go

7 ,  100 .87
21304.4L
L ,295 .89
L ,328 .47



:3-

el78
L0178
tL /78
L2 /78
L l7  9
2179
3179

$132,000,30

Petltioner introduced, ln addltlon, elght undated, blanket resale certlflcateg

executed by the owner or an officer or partner of stx of the 25 wholeeal-e

purchasers, pl-us two purchasers not reflected in the aforementLoned records.

According to Mr. Birkahnr he experleneed dlfficulty ln obtalning resale certifi-

catea due to, among other thlnge, changes ln ownership of the purchaelng flrms.

A11 buslness records were stored at Mr. Birkahnfs resldence.

Petltloner did oot furnish lte retall customers wLth recelpts.

4. PetLtloner engaged the services of an accountant, who prepared a

cash recelpts JournaL, cash dlsbursements Journal (which recorded expensee pald

by check) r }'€ar-€Dd trlal balances and required tax returns.

5. Petltloner did not eub'mlt a sales and use tax return for the flrst

quarterly perlod at Lssue. For the remaining quarterly periods under conslderatlon,

petitLoner flled returns, reportlng gross and taxable salee and remlttlng sales

tax in the f oll-owlng amounts:

1 ,111 .16
19 ,510 .40
18 ,805  .66
24,897 .23
15 ,546 .88
16 ,993 .08
L6,90L.29

LL/30 /77
21 28/ 78
s  /  3L /78
8 l  3L l  78
LLI30178
2128179
5l 3r/  7e
8l  3Ll  7e
t0 /  6179

L2 ,790
L2,32O
10 ,31  1
13 ,887
13 ,5gg
L7,5L2
58 ,593
54 ,772

Taxable Sales Tax-TE67t- 
$ ffi.so

2,522 176.55
2 ,386  167 .00
2 ,208  154 .56
2 ,830  198 .10
3 ,062  2L4 .36
3,014 210.99
3 ,097  2L6 ,76
4,266 298.64
2 ,406  168 .4520,3r7w

Period Ended

$2 ,035 .21
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6. 0n October 6, L979, the buslnesa was sold. The new oltner instLtuted

several changes ln the buslness operatlon lncludlng longer houre (7 A.U. until

l-ate at ntght weekdays, 8 A.!!. to 8 P.!t. Saturdays and I A.u. to 5 P.M. Suadaye),

addltlonal inventdrl (e.g., additlonal cigarette brands, coffee, soda, pastry

and greetl-ng cards), and ellmlnatlon of wholesale eales.

7. In approxlmatel-y December, 1980, the Audit Divlelon con"renced an audlt

of petltlonerfs books and records. The sales tax examlner requested access to

petltlonerts purchase l-nvolces for the perlod Aprll- 1, 1978 through March 31,

L979, receipts for cash saLes made to and resale certificates lesued by wholeaaLe

customera, the cash recelpts and cash dieburaementa Journals, and the accountantrs

worksheets and year-end trLal baLances.

The exanlnerts testlmony regardlng the purchase invoLcee provlded hln

conflicts wlth Mr. Blrkahnts testimony. Mr. Blrkahn stated that all purchaae

lnvolces were provided as requested; the exaniner, however, characterized the

invoLces as ttfragmentary[. This confllct can be reeolved by reference to the

examlnerrs testlmony that he was glven lnvoices fron only tta couple of suppllersl

Sanders and Langson and l-et me see, South Shore Tobacco...tt. His conclusion

that the lnvoLces were lneomplete thus appeara to be founded on hls erroneoua

assunption of more than two suppliere.

Because of the absence of sales recefpts, the absence of resale

certlflcates from the najorlty of wholesal-e accounts, and petltlonerrs failure

to provlde affldavits from wholesaLe purchasers regardtng the amount of thelr

purchases as requested, the examlner disalLowed all sales clalmed to have been

nade for resale.

Ilaving concl-uded that lt was lmposslbl-e to verlfy elther purchases or

sales, on December 4, 1980, the examlner vlslted the store and aeked the new



ow0er the weekly volume

the buslness. The new

per week.
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of clgarette sal-es at the tlme he began operation of

onner stated he sol-d approxtmately 700 to 900 cartons

The assessment was estlmated, based on: (a) the sale of 800 cartone

of cigarettes per week, lrlth one-haLf sold ae packages and one-hal-f as cartonsi

(b) an average sal-e prtce of 58.75 cents per pack, adjusted for elgarette and

sales tax included therein; and (c) weekly nLscellaneous taxable eales ln the

amount of $100.00.

The exaniner attempted to check hls estlmate by consolidating the

followlng figures fron the accountantrs worksheets for the flscal year ended

March 31, 1979 to arr lve at total  gross sales: totaL sales (of cash purchases)

of $132,000' wholesale and nontaxable sales of $111,483 and sales for resale of

1
$29,928.

The examiner also assessed use tax upon petltlonerts purchases of

fixed assets durlng the perlods ended May 31, L977, November 30, L977 and,

February 28, L979 In the respect ive anounts of $689.60, $103.32 and, $73.50'  and

sales tax upon the bulk sale of the buslness assete Ln the arnount of $1'050.00.

8. Sometlme after the cornmencement of the audlt but prlor to lte couple-

tlon, a fire occurred ln Mr. Blrkahnrs apartment bulldlng. Although hl.s

apartment ltself dld not catch fire, its contents, including all petltlonerre

buslness records wLth the exceptlon of those ln evldence, lrere aevereJ.y damaged

by snoke and water.

CONCLUSIONS OF LAW

A. That by reason of the serlous i-nadequacleE Ln petLtl.onerrs record

keeping, the Audlt DlvLslon properly resorted to use of an external lndLcator

I fh" accountantts basls for dlstlngulshlng betseen t'wholesale and nontaxable
galestt and |tsales for resalert is unknowrr.
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to calculate pet i t lonerfs tax l labl l t ty.  Tax Law sect lons 1135(a) and 1138(a).

Petltioner d1d naintain a Journal of saLes to wholesale customera at least for

the perlod Aprll L, 1978 through llarch 31, 1979i but sales recelpts documentlng

the journal, as well as reeeipts documentlng sales to all other customerar w€r€

total-Ly Lacklng. PetltLoner furnlshed for the Audlt Divleionre examinatlon

purchase lnvoices reflectlng cash purchases nade; however, the Journal recordlng

purchases nade by check rras not supported by lnvofces. Furthermorer ln vlew of

the absence of resale certlfLcates from 19 of petltionerrs wholesale purchaaere,

and the absence of any other lndependent verlflcatlon of the anounts of sales

for resale (by purchasersr affldavits or othenrlse), the Audit Dlvlelon properly

treated all saLes as taxable.

B. That the Audlt Dlvision ls hereby directed to recalculate the assesament

based on weekly saLes of 700 cartons of clgarettes, taklng account that the new

ownerrs weekly buslness hours were l-onger than petltLonerre.

C. That the petLtlon of Caslno Smoke Shop, Inc. ls granted to the extetrt

lndicated ln Concluslon of Lan rtBrr; the Notlce of DetermLnatlon and Denand for

Payment of Sales and Use Taxes Due issued on May 28, 1981 ls to be nodifled

accordingly; and except as so modlfled, the assessnent ls in all other respectg

sustained.

DATED: Albany, New York STATE TAX COI'{MISSION



STATE OF }IEIC YORK

STAIE TAX COMI{ISSION

fn the Matter of the Petition
o f

Casino Smoke $hop, Iac.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax f,aw for
Period March 1, 1977 - October 6, 1979.

AITIDAVIT OF IIAITING
Revision
Use Tax

the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that ehe is an
employee of the State Tax Comission, over L8 years of age, and that on tbe
10th day of November, 1983, she served the within notice of Decision by
certified mail upon Casino Snoke Shop, Inc., the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Casino Smoke Shop, Inc.
6 W. Park Ave.
f,ong Beach, W 11516

and by deposit.ing same encloeed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Senrice within the State of New York.

That deponent further says that the said addressee is the petitioner
hereiu and that the address set forth on said !$rapper is the last knowo address
of the petit ioner.

Sworn
10rh

to
day

before me this
of November, 1983.
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STATE TN( COMMISSION

In the llatter of the Petition
o f

Casino Smoke Shop, Inc.

for Redeternination'of a Deficiency or a Revision
of a Determination or a Refuad of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period March 1, 1977 - October 6, 1979.

AIT'IDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
eurployee of the State Tax Commissioo, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified nail upon Robert Katz the representative of the petitioaer in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert Katz
65 Nor th Vi l lage Ave. ,  P.0.  Box 876
Rockvil le Centre, NY 11570

and by depositing sarne enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rrrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
10th day of Novenber, 1983.


