
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 8, 1983

Card ina l  Motors  Inc .
and Salvatore Cardinale, as Off icer
1049 Dahi l l  Rd.
Brooklyn, NY LL204

Gentlemen:

P1ease take not ice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decisio+ by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 12227
Phone /f (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

c c : Petitioner t s Representative
John R. Serpico
186 Jora lenon St . ,  9 th  F l
Brooklyn, NY 11201
Taxing Bureau' s Representat ive



' STATE 0F NEI{I YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

CARDINAI I"IoT0RS, INC.
and

SAIVATORE CARDINATE, as Officer

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, lg72
through August  31 ,  L976.

DECISION

Peti t ioners, Cardinal Motors, Inc. and Salvatore Cardinale, as off icer of

cardinar Motors, rnc.,  1049 Dahi l r  Road, Brooklyn, New York LLz04, f i led a

pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Articles 28 and 29 of the Tax law for the period December 1, 1972 through

August 31, 1976 (File Nos . 25629 and 25620).

A fornal hearing was commenced before Arthur Bray, Ilearing Officer, at the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on November 20, 1981, cont inued at the same off ices on March 15, 1982, and

concluded at the same off ices on May 10, 1982, with al l  br iefs to be submitted

by August 4, L982. Pet i t ioner appeared by John R. Serpico, Esq. The Audit

Divis ion appeared by Ralph J. vecchio, Esq. (Samuer Freund, Esq.,  of  counsel)

on Novembet 20, 1981, and by Paul B. coburn, Esq. (Sanuel Freund, Esq.,  of

counsel)  on March 15, 1982 and May 10, L982.

ISSUES

I. Whether the asserted def ic iency of sales and use taxes due is barred

by the statute of l imitat ions.
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l {hether the Audit  Divis ion, in the absence of adequate records,

determined the corporate pet i t ioner 's taxable sales and sales and use

lrJhether the Audit Division properly asserted a penalty based upon

FINDINGS OF FACT

1. Cardinal Motors, fnc. (" the Corporat ion") is a retai l  d istr ibutor of

Honda motorcycles. In addit ion to sel l ing motorcycles, the Corporat ion sel ls

motorcycle parts and performs repairs for i ts customers. The Corporat ion has

been operat ing since approximately 1965.

2. Mr. Salvatore Cardinale is the president and sole stockholder of the

Corporat ion. He had control  of  the Corporat ion during the periods in issue.

3. 0n February 26, 7976, Salvatore Cardinale, as the president of the

Corporation, executed a Consent Extending the Period of Lirnitation for Assessment

of Sales and Use Taxes under Art ic les 28 and 29 of the Tax law for the period

December 1, L972 through November 30, 1975 to on or before January 31, 7977.

0n October 6, L976, Salvatore Cardinale executed another Consent extending the

statute of l imitat ions for the period December 1, 1972 through August 31, 1,976

to on or before December 31, L977. Thereafter,  Salvatore Cardinale executed a

third Consent extending the statute of limitations for the period December 1,

L972 Ehraugh August 31, 1976 to on or before December 20, 1978.

4. 0n December 18, 1978 the Audit  Divis ion, as the result  of  a f ie ld

audit, issued to the Corporat.ion two notices of determination and denand for

paynent of sales and use taxes due. One not ice was for the period December 1,

1972 through August 31, 1975. This not ice assessed a tax due of $43,666.A3,

p lus  pena l ty  o f  $8 ,205.05  and in te res t  o f  $23 1526.44 ,  fo r  a  to ta l  anount  due o f
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$751397.72. The other not ice was for the period September 1, 1975 through

August  31 ,  Lg76.  Th is  no t ice  assessed a  tax  due o f  $361172.38 ,  p lus  a  pena l ty

imposed fo r  f raud o f  $18,086.19  and in te res t  o f  $71578.19 ,  fo r  a  to ta l  amount

d u e  o f  $ 6 1 , 8 3 6 . 7 6 .

5. 0n December 18, 1978 the Audit  Divis ion, as a result  of  a f ie ld audit ,

issued to Salvatore Cardinale a Notice of Determination and Demand for Pay'nent

of Sales and Use Taxes Due for the period Decenber 1, L972 through August 31,

1975. This not ice asserted a tax due of $431666.03, plus penalty of $8 1205.25

and interest of  $231526.44, for a total  amount due of 9751397.72.

6- On 0ctober 5, 1978 the Audit  Divis ion corunenced a sales tax f ie ld

audit of the Corporation. At the beginning of the sales tax audit, the auditor

requested al l  of  the Corporat ionts books and records pertaining to sales and

purchases. He also requested invoices, sales tax returns, and income tax

returns. fn response to this request,  the auditor was advised that the Corpora-

t ion's books and records were in a car owned by the Corporat ionts accountant

and that the car had been stolen. Lltren the car r,ras subsequently recovered, the

books and records were not returned. Thereafter,  the auditor was presented

with the Corporat ion's cash disbursement book, bank deposits,  income tax

returns and sales tax returns. The cash disbursement book recorded only the

purchases of motocycles and parts.

7. When the audit  was begun, pet i t ioners'  accountant told the auditor

that al l  receipts were deposited in a bank. The auditor found a signi f icant

discrepancy between the amount deposited in the bank and the Corporationrs

repor ted  sa les .

8. The auditor encountered difficulty because of the lack of purchase

invoices. Eventual ly,  the auditor lvas able to obtain six motorcycle purchase
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invoices for a period of one month. The auditor then recorded the cost of the

motorcycles and compared them to the actual sales price of the motorcycles. A

markup percentage on sales $/as then determined by subtracting the sales price

from the cost and then dividing the renainder by the cost. These computations

resulted in a markup percentage of 14.9 percent. The auditor concluded that

the computed markup percentage rdas not reliable since it did not correspond to

the usual narkup found in the type of business the Corporation was engaged in.

Therefore, the auditor proceeded with the audit on the theory that the Corpora-

t ionrs bank deposits represented pet i t ioner 's taxable sales. The amount of

bank deposits were compared with the Corporat ion's reported sales over the

audit  per iod. This revealed that.  the Corporat ion's bank deposits exceeded

pet i t ioner 's reported sales by 165.11 percent.  Accordingly,  the auditor

determined pet i t ioner 's adjusted taxable sales by adding the Corporat ionrs

reported taxable sales to the amount determined by nultiplying 1.651f tines the

Corporat ion's reported taxable sales.

9. At the conclusion of the f ie ld audit ,  the auditor conferred with his

supervisors and it was concluded that the audit of the Corporation should be

referred to the Special Investigations Bureau of the Department of the Taxation

and Finance ("SIBi ' ) .  This decision was based on f inding, among other things:

that there was a substant ial  di f ference between sales per sales tax returns and

sales per cash receipts;  that sales per bank deposits did not agree with sales

per returns; and that the Corporat ion did not report  i ts sales of parts,

accessor ies  and repa i rs .

10. 0n April 22, 1977 an investigator from the SIB served a subpeona duces

tecum on the Corporat ion for the corporate books and records. As a result  of

the subpoena, the Corporation produced its invoices for 7976. The investigator
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then prepared an analysis of the Corporat ion's sales by comparing the Corporat ionts

sales, as ref lected by i ts invoices, to the sales reported on i ts returns. To

the extent that the analysis corresponds with the periods at issue, the workpapers

revea l :

Total Reported Unreported Tax
Period Taxable Sales Taxable Sales Taxable Sales Due

Q u a r t e r  E n d e d  M a y  3 1 ,  1 9 7 6  g L 9 7 , 4 7 3 . 4 4  $ 1 4 6 , 6 1 1 . 0 0  9 5 0 , 8 6 2 . 4 4  9 4 , 0 6 9 . 0 0
Quar te r  Ended August  31 ,  1976 7L2,7r9 .07  88 ,083.00  24 ,636.07  1 ,970.89

Although i t  is just beyond the period under review, the invest igator 's

workpapers disclose an overreporting of taxable sales and an overpapent of tax

due for the quarter ended November 30, L976.

The SIB invest igatorrs analysis of tax col lected as revealed by the

invoices compared to the tax reported and paid by the Corporation on its

returns reveals:

Period

Tax Collected
hrhich Was Not

Total Tax Reported and Reported or
tax Collected Paid on Returns 0mitted

Q u a r t e r  E n d e d  M a y  3 1 ,  1 9 7 6  9 1 7 , 0 0 5 . 9 1  9 1 1 , 7 2 8 . 8 8  9 5 , 2 7 7 . 0 3
Q u a r t e r  E n d e d  A u g u s t  3 1 ,  1 9 7 6  9 , 0 3 3 . 9 3  7 , A 4 6 . 6 6  L , 9 8 7 . 2 7

For the quarter immediately subsequent to the period under review, the SIB

invest igator found an overreport ing of tax col lected and paid over.

11. The invoices examined by the SIB invest igator were ser ial ly nr:mbered.

The investigator, however, did not attempt to account for all the invoices

because they were vol 'minous.

72. At the conclusion of the SIB invest igator 's audit ,  the invest igator

recommended that both the Corporation and Salvatore Cardinale be prosecuted for

f i l ing false and fraudulent sales tax returns for the quarters ending May 31,

1976 and August 31, I976. The invest igator also recommended that pet i t ioners
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be prosecuted for violations of the New York income tax and corporation franchise

tax laws. 0n September 22, 1978 the Corporat ion pled guit ty in New York City

Criminal Court  to wi l l fu l ly f i l ing a false sales tax return for one quarter of

L976. The judge then imposed a condit ional discharge upon the Corporat ion.

The condit ion imposed was that the Corporat ion pay al l  taxes, penalt ies, and

interest as may be f inal ly determined. Addit ional ly,  the judge levied a f ine

o f  $250.00  aga ins t  the  Corpora t ion .

13. General ly,  the Corporat ion's sales tax returns were prepared by an

accountant and presented to pet i t ioner Salvatore Cardinale for s ignature.

However, the sales tax returns for the periods ending November 30, 1973,

November 30, 1975, and August 31, 1975 were signed with Mr. Cardinale's name by

his accountant.

14. At the hearing, pet i t ioners'  representat ive presented an analysis of

the Corporat ionrs purported nontaxable out-of-state sales based upon an analysis

of invoices. Pet i t ionerst representat ive, however,  was unable to ver i fy that

he examined al l  of  the Corporat ionrs invoices when this analysis was prepared.

Further, no evidence was presented to verify that the sales were in fact exempt

out -o f -s ta te  sa les .

15. Pet i t ioner Salvatore Cardinale test i f ied at the hearing that the

Corporat ionrs sales were greatest f rom March to October and, therefore, this

was the period during which the Corporation generated most of its incone. It

was Mr. Cardinale's pract ice that as the Corporat ion acquired excess funds in

its checking account during the prime season, the money would be redeposited in

the business savi.ngs account. The funds then accumulated in the savings

account would be utilized to finance the Corporation during the winter months.

fn December, the Corporation would commence purchasing inventory for the new
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season. At this time the money which had been saved in the business savings

account would be redeposited in the business checking account.  Mr. Cardinale

stated that when the savings account was exhausted he borrowed the funds needed

from fr iends. Mr. Cardinale also personal ly loaned money to the corporat ion.

Mr. Cardinale maintained that the loans to the Corporation from himself and his

fr iends neither carr ied interest nor were represented by a note. Mr. Cardinale

averred that during the period in issue he borrowed from forty to forty-five

thousand dollars from friends. Mr. Cardinale then stated that during the tirne

when sales resumed he would have checks drawn payable to himself, cash the

checks, and they repay his fr iends in cash.

CONCLUSIONS OF TAhI

A. That in view of the consents executed by Salvatore Cardinale extending

the period for assessment noted in Finding of Fact t t3t t ,  the assessments are not

bar red  by  the  s ta tu te  o f  l im i ta t ions  (Tax  Law S1147[ . ] ) .

B. That in determining the amount of a sales tax assessnent it is the

duty of the Audit  Divis ion to select a methodtrrreasonably calculated to

ref lect the taxes duer (Matter of  Grant Co. v.  Joseph, 2 NY2d 1961 206)."

(Mat te r  o f  Meyer  v .  S ta te  Tax  Comn. ,  61  A.D.2d 223,  227 Lv .  to  app.  den.  44

NY2d 645). lrlhen the Audit Division enploys such a method, it becomes incumbent

upon the pet i t ioner to establ ish error (Mit ter of  Meyer v.  State Tax Comn.,

supra) .

C.  That  sec t ion  1138(a)  o f  the  Tax  Law prov ides ,  in  par t ,  tha t  i f  a

return reguired to be f i led is incorrect or insuff ic ient,  the Tax Comnission

shall determine the amount of tax due on the basis of such information as may

be avai lable. This sect ion further provides that,  i f  necessary, the tax nay be

est imated on the basis of external indices.
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D. That resort to the use of a test period to determine the amount of tax

due must be based upon an insufficiency of record keeping which makes it

virtually impossible to determine such liability and perform a conplete audit

(4a t te r  o f  Char ta i r ,  Inc .  v .  S ta te  Tax  Commiss ion ,  65  A.D.2d 44) .  Pet i t ioner

did maintain some books and records which were available to the Audit Division.

These records, however,  rvere insuff ic ient for ver i f icat ion of taxable sales as

evidenced by the Corporat ion's books not ref lect ing the sale of parts or

repairs and Mr. Cardinalers inabi l i ty to present the auditor with a complete

set of sales invoices. Therefore, the Audit  Divis ion properly ut i l ized an

analysis of the Corporat ion's bank deposits to determine the sales and use

taxes due. In addition, petitioners have not presented any evidence which

would establ ish that an analysis of the Corporat ion's bank deposits resulted in

an incorrect determinat ion of sales and use taxes due. The analysis of nontaxable

sales rel ied upon by pet i t ioners t  is def ic ient inasmuch as i t  is inpossible to

determine frorn the record that the sales were in fact exempt out-of-state

sares. Simi lar i ly,  the Audit  Divis ion was not required to rely upon the

invest igator 's analysis of the Corporat ion's invoices to deternine sales

use tax due, since i t  was impossible to ver i fy from the the Corporat ionts

whether the invoices exanined by the investigator were conplete. Lastly,

view of the questionable explanation that noninterest bearing loans from

par t ies  in  the  amount  o f  $40,000.00  to  $45,000.00  were  repa id  in  cash,  as

as the lack of any documentary or test imonial  evidence from disinterested

individuals to establ ish that loans vrere made, Mr. Cardinale's test inony

rejected as lacking credibi l i ty.

and

books

in

third

well

1-S

E. That sect ion 1145(a) of the Tax Law was added by sect ion 2 of chapter

287 of the laws of 1975. During the period in issue, this paragraph provided:
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"If the failure to file a return or to pay or pay over any
tax to the tax cormission within the time required by this
art ic le is due to fraud, there shal l  be added to the tax a
penalty of fifty percent of the amount of the tax due (in
l ieu of the penalty provided for in paragraph (1)),  plus
interest at  the rate of one percent of such tax for each
month of delay after such return was required to be filed
or such tax became due.t t

Sect ion f f45(a)(2) of the Tax Law was enacted by the legislature with the

intention of having a penalty provision in the Sales and Use Tax Law which was

sini lar to that which already existed in the Tax Law with respect to def ic iencies

o f ,  i n t e r  a l i a ,  p e r s o n a l  i n c o m e  t a x  ( N . Y .  l e g i s .  A n n . ,  1 9 7 5 ,  p . 3 5 0 ) .  T h u s ,

the burden placed upon the Audit Division to establish fraud at a hearing

involving a deficiency of sales and use tax is the same as the burden placed

upon the Audit Division in a hearing involving a deficiency of personal income

tax. A f inding of f raud at such a hearing". . .  reguires clear,  def ini te and

urunistakable evidence of every element of fraud, including willful, knowledgeable

and intent ional wrongful  acts or omissions const i tut ing false representat ions,

resulting in deliberate nonpayment or underpayment of taxes due and owing."

(Matter of ldalter Shutt and Gertrude Shutt, State Tax Commission, June 4,

1 9 8 2 ) .

F. That a plea of gui l ty to tax evasion col lateral ly estops a taxpayer

from contesting a civil fraud penalty for the sane period (see Plunkett v.

Commissioner,  455 F.2d 299 [7ttr  Cir .  1972)).  However,  the convict ion for f raud

would only estop the Corporat ion for the same period (see Tranqui l l i  v.

Comrnissioner,  39 TCM (CCH) 874).  Since the period for which the Corporat ion

pled gui l ty to wi l l fu l ly f i l ing a false sales tax return is not establ ished by

the record, the Corporat ion's plea of gui l ty may only be viewed as an indicat ion

of the Corporation's fraudulent intent. (Wilgg" v. United States, 5 AFTR2d 1653

( D . C .  ,  M i n n .  1 9 6 0 )  )  .
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G. That,  in addit ion to the Corporat ionrs plea of gui l ty to wi l l fut ly

f i l ing a false sales tax return, indicia of f raud may be found in:  the substant ial

underreport ing of sales over a successive period of years (see Matter of Thomas J.

Jul ia and Carol  L.  Jul ia,  State Tax Cormrission, September 5, 1980, which held

that a substant ial  underreport ing of income indicated fraud);  the fai lure to

furnish records to the sales tax auditor which were apparent ly avai lable as

evidenced by the submission of addit ional records to the SIB invest igator

(Granatrs Estate v. Commissionerr 2gSF.2d 397 [2nd Cir. 1962]); the maintenance

of records which did not ref lect the Corporat ionrs sales of parts and repairs

(see Harvey v. Early,  189 F2d 169 [4th Cir .  L974\;  and the fai lure to pay over

to New York the sales tax col lected.

fl. That, in view of the foregoing, the Audit Division has sustained its

burden of proof of establ ishing that pet i t ioner is l iable for the fraud penalty.

I .  That the pet i t ion of Cardinale Motors, Inc. and Salvatore Cardinale,

as officer, is denied and the notices of determination and demand for payment

of sales and use taxes due are sustained.

DATED: Albany, New York

JUL 0 81983
STATE TAX COMMISSION

PRESIDENT



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the petition :
o f

Cardinal Motors Inc.
and Salvatore Cardinale, as 0ff icer :

for Redeterminat ion of a Def ic iency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the period:
7 2 / 1 / 7 2  -  8 / 3 7 / 7 6 .

AFFIDAVIT OT I-TAILING

State of New York
County of Albany

connie Hagelund, being dury sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
cert i f ied nai l  upon Cardinal l {otors fnc. rand Salvatore Cardinale, as Off icer
the petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Cardinal Motors fnc.
and Salvatore Cardinale, as Off icer
7A49 Dahitl Rd.
Brooklyn, NY LL204

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and custody of
the united states Postal service within the state of New york.

- That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lait known address
of the pet i t ioner.

Sworn to before me this
8th day of July,  1983.

AUTHORIZED TO ADMINISTER
OAIHS PURSUANT TO TAX IJAW
SECTION 174



STATE OF NEW YORK

STATE TAX COMI'fiSSION

In the Matter of the Petition
o f

Cardinal Motors Inc.
and Salvatore Cardinale, as Off icer

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  L 2 / L / 7 2  -  8 / 3 L / 7 6 .

State of New York
County of Albany

Connie Hagelund, being duly sworn,
employee of the Department of Taxation
that on the 8th day of July,  1983, she
cert i f ied mai l  upon John R. Serpico the
within proceeding, by enclosing a true
postpaid wrapper addressed as fol lows:

John R. Serpico
186 Jora lemon St . ,  9 th  F l
Brooklyn, NY 11201

deposes and says that she is an
and Finance, over 18 years of age, and
served the within notice of Decision by

representative of the petitioner in the
copy thereof in a securely sealed

AT'FIDAVIT OF UAITING

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
8th day of July,  1983.

0ATHS PURSUANT T0 TA:( I'Aw
SECTION 174
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