
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

November 10, 1983

Capr icc io  Restaurant ,  Inc.
399 Jericho Tpke.
Jer icho,  NY 11753

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuanl to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building ll9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Represenlat ive
Lionel Lewis
1075 Central Park Ave.
Scarsdale,  NY L0583
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petit ion

o f

CAPRICCT0 RESTAURANT, rNC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period December 1,
7976 through May 31, 1980.

DECISION

Pet i t ioner ,  Capr icc io  Rest .auran t ,  Inc . ,  399 Jer icho  Turnp ike ,  Jer icho ,  New

York  11753,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

December  1 ,  7976 Lhrough May 31 ,  1980 (F i le  No.  33065) .

A srnal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the StaLe Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  February  8 ,  1983,  a t  10 :45  A.M.  w i th  a l l  b r ie fs  to  be  submi t ted  by

March  10 ,  1983.  Pet i t ioner  appeared by  L ione l  Lewis ,  CPA.  The Aud i t  D iv is ion

appeared by  Pau l  B .  Coburn ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSIIE

Whether the markup determined by the Audit  Divis ion on pet i t ioner 's food

purchases and appl ied to such purchases to determine pet i t ioner 's taxable food

sa les  proper ly  re f lec ted  such sa les  made.

FINDINGS OF FACT

1.  0n  December  19 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Detern ina t ion

and Demand for Payment of Sales and Use Taxes Due against Capriccio Restaurant,

Inc .  cover ing  the  per iod  December  1 ,  1976 th rough May 31 ,  1980.  The Not ice  was
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issued as  a  resu l t  o f  a  f ie ld  aud i t  and asser ted  add i t iona l  tax  due o f  $13,364.49

p l u s  i n t e r e s t  o f  $ 1 , 6 9 5 . 0 5  f o r  a  t o t a l  o f  $ 1 5 , 0 5 9 . 5 4 .

2 .  0n  March  20 ,  1981,  a  second Not ice  o f  Determinat ion  and Demand fo r

Payment of Sales and Use Taxes Due was issued covering the same period for tax

d u e  o f  $ 5 , 2 2 8 . 6 9  p l u s  i n t e r e s t  o f  $ 7 2 5 . 7 0  f o r  a  t o t a l  o f  $ 5 , 9 5 4 . 3 9 .  T h i s

Notice was issued in addit ion to the f i rst  to correct computat ional errors made

in the or iginal  audit .  f indings.

3 .  Pet i t ioner ,  by  s ignature  o f  G iacomo Trev isan,  v ice-pres ident ,  executed

a consent to extend the period of l imitat ion for the issuance of an assessment

for the period December 1, 7976 Lhrough November 30r 7979 to March 20, 1981.

4 .  0n  aud i t ,  in  o rder  to  ver i f y  sa les  recorded in  pe t i t ioner 's  records ,

the Audit  Divis ion reviewed pre-numbered guest checks ut i l ized by pet i t ioner

for the period September 17, 7979 Lo September 22, 1979. Pet i t ioner recorded

its sales dai ly on sunmary sheets from these guest checks because no cash

register tape was maintained. Upon i ts review, Lhe Audit  Divis ion found that

some guest checks were not recorded, and other sales were recorded but unsupported

by guest checks

The Audit  Divis ion then calculated pet i t ioner 's markup as recorded on i ts

books and found the fol lowing:

MARKI]P PER BOOKS

Liquor, I^l ine & Beer
Food :  72 /1 /76  -  5 /31178

6/ t l te  -  s /31/7e
6/1 /7e -  s /31/80

These recorded markups were considered to

serving a Ia carte dinners with above-average

markup analysis was conducted.

(Average)

(Average)

for this lype of business

pr ices l  therefore,  a

166.2%-74L5%

123.7%
r02 .6%
Trr:fl"

be low

se l l ing
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With the aid of Mr. Trevisan, the auditor selected an entree from each

category  o f  food so ld  s ince  a l l  i tems so ld  equa l ly  we l l ;  i .e .  1  vea l  en t ree ,  1

ch icken,  1  s teak ,  1  shr imp and 1  f i sh .  A lso  cons idered,  based on  the  rev iew o f

guest checks provided for the six days previously noted, were i tems such as

spec ia l ty  sa lads ,  appet izers ,  soup and desser t .

In the markup analysis such factors as waste were heavi ly considered. A

side of beef was weighed before and after processing to determine the cost of  a

serving to account for the waste due to fat  and bone. A 2/3 waste factor was

determined on meat and 7/3 on f ish. The serving port ions as noted by Mr. Trevisan

were used and the sel l ing pr ices were obtained from the current menu avai lable.

Food costs were taken from current purchase invoices. 0ther factors such as

food spo i lage,  o f f i cers '  and employees '  mea ls  and an  add i t iona l  was te  a l lowance

of $25.00 per day were taken into account.  Based on the above, the Audit

Divis ion det.ermined pet i t ionerts combined food markup on lunches and dinners

served to  be  140.85  percent  in  i t s  o r ig ina l  aud i t  f ind ings .  The Aud i t  D iv is ion

there fore  cons idered the  food sa les  as  recorded by  pe t i t ioner  fox  the  per iod

June 1, 1918 through May 31, 1980 to be insuff ic ient as reported on sales and

use tax returns f i led. The Audit  Divis ion accepted food sales as recorded for

the  per iod  December  1 ,  1976 th rough May 31 ,  1978.  Add i t iona l  taxab le  food

s a l e s  w e r e  d e t e r m i n e d  t o  b e  $ 1 5 0 r 0 9 1 . 0 0 .

A rnarkup ana lys is  on  pe t i t ioner ts  l iquor ,  w ine  and beer  purchases  was a lso

made considering a 15 percent al lowance for spi l lage and consumption by off icers

and employees. The Audit  Divis ion determined addit ional taxable l iquor,  wine

and beer  sa les  to  be  $21,748.35  fo r  the  aud i t  per iod .  To ta l  add i t iona l  taxab le

sa les  o f  food and beverages  were  de termined o f  $171,839.35  and tax  due thereon
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of  $121069.77 .  In  add i t ion ,  the  beverage purchases  used by  o f f i cers  and

employees  were  he ld  sub jec t  to  tax  o f  $449.59  based on  the i r  cos t .

The Audit  Divis ion also noted that pet i t ioner rounded i ts sales tax

co l lec t ions  to  the  neares t  n icke l .  Pe t i t ioner  repor ted  tax  co l lec ted  or  the

statutory rate of i ts sales recorded, whichever was higher,  on i ts sales and

use tax returns f i led. Based on the review of guest checks aforementioned, the

Audit  Divis ion determined sales tax over and under-col lected and appl ied the

rates determined to the addit ional taxable sales. Addit ional sales tax due was

determined to be $845.19 for the audit  per iod. The Audit  Divis ion thereby

determined the  to ta l  sa les  and use tax  de f ic iency  o f  $13 1364.49  assessed on  the

f i rs t  Not ice  issued.

5. Based on a review of the audit  f indings, i t  was found that some

computat ion errors were made in the markup analysis.  Revisions rdere made and

the addit ional sales tax due was revised as fol lows:

BASIS ADDITIONAT TAX DUE

Addit ional Taxable Salesl
Over and Under-CoI lect ions
Use Tax - Liquor,  Ll ine & Beer

TOTAT
Previously Determined & Assessed
Add i t iona l l y  Assessed

$17,280 .  1B
863.4r
449.s9

$T8F93:IE
t 3 ,364 .49

$_5-U8-59

6. The sole area of dispute is in the food markup determined. Pet i t ioner

contended that more waste was sustained than that which was al lowed by the

Audit  Divis ion in i ts markup computat ions of 2/3 on meat including veal and 113

on f ish. Pet i t ioner submitted no evidence of anv addit ional waste over and

1-  
A l though the  Aud i t  D iv is ion  inc reased pe t i t ioner 's  food

combined 140.85  percent  to  125.3  percent  fo r  lunches  served
for dinners served, i t  d id not assert  any addit ional taxable
period December 1, 7976 Lhrough May 31, 1978.

markup from a
and L94.4  percent
food sales for the
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above what was al lowed by the Audit  Divis ion, nor did i t  submit any markup

analysis of i ts own to disprove the audit  f indings.

CONCIUSIONS OF IAW

A.  That  sec t ion  1138(a)  o f  the  Tax  Law prov ides  fo r  the  use  o f  purchases

to determine sales when returns f i led are incorrect or insuff ic ient.  That the

Audit  Divis ion found on examinat ion of guest checks and dai ly records kept that

pe t i t ioner 's  sa les  records  cou ld  no t  be  used to  de termine i t s  exac t  tax  l iab i l i t y .

The audit  procedure using purchases to determine sales was therefore proper.

( C h a r t a i r ,  I n c .  v .  S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 7 7  N . Y . S  .  2 d  4 l ) .

B. That once i t  is establ ished that the auditor 's independent determinat ion

of sales was permissible, the burden is upon pet i t ioner to show that this

determinat ion should be overturned by showing error.  (People ex rel .  Kohlman &

Co.  v .  l aw ,  239  N .Y .  346 . )

That pet i t ioner fai led to establ ish that the procedures used in determining

its food markup or the results therefrom were unreasonable. The Audit  Divis ion

considered aII  factors in reducing sales which were brought to the attent ion of

the auditor inasmuch as pet i t ioner was involved in the markup analysis by

select ing food i tems to be marked up and denot ing serving port ions and waste

a l lowances .

C.  That  the  pe t i t ion  o f  Capr icc io  Restaurant ,  fnc .  i s  den ied  and the

Notices of Determinat ion and Demand for Payment of Sales and Use Taxes Due

issued on  December  19 ,  1980 and March  20 ,  1981 are  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

fri0y 10 i9B3



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Capr icc io  Restaurant ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 e 29 of the Tax Law for the
P e r i o d  1 2 / L / 7 6  -  5 / 3 7 / 8 0 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  November ,  1983.

AFFIDAVIT OF MAII,ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Capriccio Restaurant,  Inc.,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Capr icc io  Restaurant ,  Inc .
399 Jericho Tpke.
Jer icho ,  NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Capr icc io  Restaurant ,  Inc .

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  1 2 / 7 / 7 6  -  5 / 3 I / 8 0 .

MTIDAVIT OF MAIIING
Revision
Use Tax

the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon l ionel lewis the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Lionel Lewis
1075 Cent ra l  Park  Ave.
Scarsda le ,  NY 10583

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cust.ody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  November ,  1983.
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