
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  6 ,  1 9 8 3

Michae l  Caf ie ro  &  lou is  Coppo la
Individuat ly & as Partners of Nept.une Marine
2023 Neptune Ave.
Brooklyn, NY 11224

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
A lbany ,  New York  72227
Phone i f  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
John M. Shal l
1540 Hy lan  B lvd .
Sta ten  Is land,  NY 10305
Tax ing  Bureau 's  Representa t ive



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MICHAEI CAFIERO and L0UIS C0PPOIA
Individual lv and as Partners of

Neptune Marine

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of  Lhe Tax  law fo r  the  Per iod  March  1 .  7973
through November  30 ,  1976.

DECISION

Pet i t ioners ,  Michae l  Caf ie ro  and Lou is  Coppo la ,  ind iv idua l l y  and as

partners of Neptune Marine, 2023 Neptune Avenue, Brooklyn, New York 17224,

f i led  a  peL i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les  and use

taxes under Art ic les 28 and 29 of the Tax Law for the period March 1, 1973

through November 30, 1976 (Fi le No. 20441).

A formal hearing was held before ArLhur Johnson, Hearing Off icer,  aL the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  28 ,  1981 a t  9 :00  A.M.  Pet i t . ioner  appeared by  Michae l  Caf ie ro .

The Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.  (Bar ry  Bres le r ,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Idhether  the Audi t  Div is ion proper ly  determined addi t ional  sa les taxes due

f rom pe t i t i one rs  f o r  t he  pe r i od  Ha rch  1 ,  1973  th rough  November  30 ,7976 .

FINDINGS OF FACT

1.  Pet i t ioners ,  Michae l  Caf ie ro  and lou is  Coppo la ,  were  par tners  opera t ing

as Neptune Marine, and were engaged in the sale of boats and boat parts.  In

add i t ion ,  pe t i t ioners  p rov ided dry  dock  and wet  dock  s to rage serv ices .
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2 .  0n  August  18 ,  1977,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against and Michael Caf iero and Louis Coppola individual ly and as co-partners

o f  Neptune Mar ine ,  cover ing  the  per iod  March  1 ,  1973 th rough November  30 ,  tg76

f o r  t a x e s  d u e  o f  $ 4 0 , 8 1 7 . 8 9 ,  p l u s  p e n a r t y  a n d  i n t e r e s t  o f  $ 1 9 , 4 3 1 . 0 4 ,  f o r  a

t o t a l  o f  $ 6 0 , 2 4 8 . 9 3 .

3. Pet i t ioners executed consents extending the period of I imitat ion for

assessment  o f  sa les  and use taxes  fo r  the  per iod  March  1 ,  1973 th rough May 31 ,

7976,  t .o  June 20 ,  1978.

4 .  On aud i t ,  the  Aud i t .  D iv is ion  compared pe t i t ioners '  bank  depos i ts  fo r

the  per iod  March  1 ,  1973 th rough November  30 ,  1976 w i th  g ross  sa les  repor ted

for the same period on sales tax returns and found that bank deposits exceeded

gross  sa les  by  $408r706.00  ( th is  amount  re f lec ts  pe t i t ioners  fa i lu re  to  f i le

sales Lax returns for the period June 1, 1976 through November 30, 1976).

Pet i t ioners were unable to account for this discrepancy and therefore, the

Aud i t  D iv is ion  cons idered the  excess  bank  depos i ts  as  add i t iona l  taxab le  sa les .

A tes t  on  nontaxab le  sa les  was per fo rmed fo r  the  per iod  March  1 ,  1976

through May 31  ,  7976.  Pet i t ioners  repor ted  nontaxab le  sa les  o f  $50,723.00  fo r

sa id  per iod l  however ,  Lhe invo ices  prov ided to ta led  $46,819.00  o f  wh ich  the  sum

o f  $ 4 2 , 2 4 6 . 0 0  w a s  a l l o w e d .  T h e  b a l a n c e ,  $ 4 , 5 7 3 . 0 0 ,  p l u s  t h e  s a l e s  o f  $ 3 r 3 0 4 . 0 0

for which no invoices were provided was disal lowed result ing in an error factor

o f  15 .72  percent .  Th is  percentage was app l ied  to  nonLaxab le  sa les  repor ted  fo r

the  aud i t  per iod  to  deLermine add i t iona l  taxab le  sa les  o f  $126,353.00 .  The

add i t iona l  taxab le  sa les  o f  $40B,706.00  and $126,353.00  as  de termined above

were  combined to  a r r i ve  a t  the  to ta l  tax  de f ic iency  o f  $40,817.89 .
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5. Subsequent to the audit ,  pet i t ioners furnished the Audit  Divis ion with

sales tax returns for per iods June 1, 7976 through August 31, 1976 and September 1,

1976 Lhrough November 30, 7976; with substant iat ion that $20,000.00 of the

excess bank deposits resulted from boats returned to the suppl ier;  and with a

resa le  cer t i f i ca te  cover ing  one o f  the  sa les  d isa l lowed on  aud i t .  Based on

said documents, the Audit  Divis ion conceded that the addit ional taxes due be

a d j u s t e d  t o  $ 3 0  , 2 9 6 . 2 0 .

6. The books and records maintained by pet i t ioners were inadequate for

the Audit  Divis ion to ver i fv taxable sales or to determine such sales with anv

e x a c t n e s s .

7  .  Pe t i t ioners  submi t ted  resa le  cer t i f i ca tes  f rom Restaurant  Assoc ia tes ,

f n c .  a n d  S h o r e w a y  M a r i n e ,  I n c .  c o v e r i n g  s a l e s  o f  $ 1 , 1 9 8 . 0 0  a n d  $ 1 , 8 8 0 . 0 0

respec t ive ly ,  wh ich  were  d isa l lowed in  the  Aud i t  D iv is ion 's  tes t  o f  nontaxab le

s a l e s .

B.  Pet i t ioner  adduced insu f f i c ien t  ev idence to  es tab l i sh  tha t  the  d isc repancy

between bank  depos i ts  and gross  sa les  ($276,000.00  a f te r  the  ad jus tments

re fe r red  to  in  F ind ing  o f  Fac t  "5" )  was  f rom sources  noL sub jec t  to  tax .

CONCLUSIONS OF I,AW

A.  That  sec t ion  1132(c)  o f  the  Tax  Law prov ides ,  in  par t ,  tha t  i t  sha l l

be presumed that al l  receipts for property or services are subject to tax unt i l

the contrary is establ ished, and the burden of proving that any receipt is not

taxable shal l  be upon the person required to col lect tax. That pet i t ioners are

not  l iab le  fo r  tax  on  the  sa les  se t  fo r th  in  F ind ing  o f  Fac t  "7"  fo r  wh ich  a

resale cert i f icate was furnished by the customer. Accordingly,  the error

facLor  on  d isa l lowed nontaxab le  sa les  is  reduced to  9 .6  percent .
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That  in  a l l  o ther  respec ts ,  pe t i t ioners  fa i led  to  sus ta in  the  burden

of  p roo f  requ i red  by  sec t ion  1132(c)  o f  the  Tax  Law.

B. That.  s ince pet i t ioners maintained inadequate books and records, the

audi t  procedures and test  adopted by the Audi t  Div is ion to determine addi t ional

sa les  t axes  due  were  p rope r  pu rsuan t  t o  sec t i on  1138 (a )  o f  t he  Tax  Law (Ma t te r  o f

char ta i r ,  rnc .  V .  S ta te  Tax  commiss ion ,  65  A.D.2d 44 ;  and tha t  pe t i t i -oners

fa i led to susta in the burden of  showing error  (Mat ter  of  Manny Convissar  v .  State

T a x  C o m m i s s i o n ,  6 9  A . D . 2 d  9 2 9 ) .

C.  That  in  accordance w i th  f ind ing  o f  Fac t  "5" ,  the  add i t iona l  taxes  due

a r e  r e d u c e d  t o  $ 3 A 1 2 9 6 . 2 0 .

D.  Pet iL ioners  fa i led  to  es tab l i sh  there  is  reasonab le  cause fo r  the

cancel lat ion of penalty and interest in excess of the minimum statutory rate.

E. That the pet i t ion of Michael Caf iero and Louis Coppola, individual ly

and as partners of Neptune Marine is granted to the ext.ent indicated in Conclusions

of Law rrArr and '?Cr'  '  that the AudiL Divis ion is hereby directed to modify the

Notice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

issued August  18 ,  1977;  and tha t ,  except  as  so  granLed,  the  pe t i t ion  is  in  a l l

o ther  respec ts  den ied .

DATED: Albany, New York

MAY 0 6 1983
STATE TAX COMMISSION

PRNSIDENT



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michae l  Caf ie ro  &  Lou is  Coppo la
Individual ly & as Partners of Neptune Marine

for  RedeLerminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Sales & Use Tax
under ArLicIe 2B & 29 of the Tax Law for the period
3/7 /73  -  \ r /30176 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 t h  d a y  o f  M a y ,  1 9 8 3 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  6 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Michae l  Caf ie ro  &  Lou is  Coppo la ,  Ind iv idua l l y  &  as  Par tners  o f
Neptune Marine, the pet i t ioners in the within proceeding, by enclosing a true
copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Michae l  Caf ie ro  &  lou is  Coppo la
Individual ly & as Partners of Neptune Marine
2023 Neptune Ave.
Brooklyn, NY 71224

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(posL o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu i tody  o f
the  un i ted  s ta tes  PosLar  serv ice  w i th in  the  s ta te  o f  New York .

AFFIDAVIT OI MAILING

t ha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
for th on said wrapper is  the last  known address

AUIHORIZED TO
OATHS PI'RSUANT
SECTION 174

ISIER
T0 TAX IrAW



STATE OF NBW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Michael Caf iero & Louis Coppola
Individual ly & as Partners of NepLune Marine

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 1 7 1 7 3  -  7 1 / 3 0 / 7 6 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  6 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon John M. Shal l  the representaLive of the pet i t ioners in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
I4 / rapper  addressed as  fo l lows:

John M. Shal l
1540 Hylan BIvd.
Sta ten  fs land,  NY 10305

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i t .o ry )  under  the  exc lus ive  care  and cu i lody  o f
t .he united States Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said l , rapper is the
las t  known address  o f  the  representa t ive  o f  the  pe f i t ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

0ATHS PIjRSUAI{T T0 TAX I/,AW
SECTION I74
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