
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 17 ,  1983

Cab lescope ,  I nc .
f / k /a  Cou r i e r  Cab le  Co . ,  I nc .
600  S t .a t l e r  B Idg .
Buffalo, NY 142A2

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Comniss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive leve1.
Pursuant  to sect ion(s)  1138 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

fngui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept. TaxaLion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive
Edwin H.  Wol f
Fa1k,  Siemer,  Gl ick,  Tuppen & Maloney
22OO lTain Place Tower
Buf fa lo,  NY 14202
Taxing Bureau'  s  Representat ive



STATE OF NEI\7 YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o r

CABLESCOPE, INC.
t / k /a  COURIER CABLE C0 . ,  INC.

for  Revis ion of  a Determinat ion or  for  Refund
of  Sales and Use Taxes under Ar t ic les 28 and
29 of  the Tax Law for  the Per iod September 1,
1974 through August  31,  1977.

l .  On August

issued a  Not ice  o f

7 ,  1978,  as  the  resu l t  o f

Determination and Demand

a  f i e l d  aud i t ,

for  Payment  of

DECISION

the Audi t  Div is ion

Sales and Use Taxes

P e t i t i o n e r ,  C a b l e s c o p e ,  I n c . ;  t / k / a  C o u r i e r  C a b l e  C o . ,  I n c . ,  6 0 0  S t a t l e r

B ldg . ,  Bu f fa lo ,  New \o rk  14202,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion

or for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law

for  the  per iod  September  1 ,  1974 th rough August  31 ,  L977 (F i1e  No.  23542) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

of f i -ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Of f i ce  Bu i ld ing ,  65  Cour t  S t ree t '

Bu f fa lo ,  New York ,  on  AprLL 22 ,  1982,  a t  9 :15  A.M.  Pet i t ioner  appeared by

Fa1k,  S iemer ,  G l ick ,  Tuppen & Maloney ,  Esqs .  (Edwin  H.  Wol f ,  Esq. ,  o f  counse l ) .

The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Patr ic ia L. Brumbaugh'

E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether  the purehases by pet i t ioner  of  t tdrop l ine"  equipment  used in

provid ing cable te lev is ion serv ices are subject  to  sales and use tax.

I I .  Whether  the purchases by pet i t ioner  of  conver ters used in prov id ing

i ts  pay te lev is ion serv ices are subject  to  sales and use tax.

FINDINGS OF FACT
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Due aga ins t  pe t i t ioner ,  Cour ie r  Cab le  Co. ,  Inc .  (cur ren t ly  known as  Cab lescope,

Inc . ) ,  in  the  amount  o f  $70,298.45  p lus  in te res t  o f  $1L,079.92  fo r  a  to ta l  due

of  $81,378.37  fo r  the  per iod  Septernber  l ,  1974 th rough August  31 ,  1977.

2 .  O n  D e c e m b e r  6 , 1 9 7 7  p e t i t i o n e r ,  b y  i t s  t r e a s u r e r ,  R . C .  L y o n s ,  J r . ,

executed a consent extending the period of l imitat ion for assessment of sales

and use taxes due for the period Septernber 1, 1974 through August 31, 1977 to

December  20 ,  L978.

3 .  Pet i t ioner  opera tes  a  cab le  te lev is ion  serv ice .  Sa id  serv ice  cons is ts

of picking up signals from stat ions located outside the local v iewing area,

ampl i fy ing these signals and sending them via cables to individual subscribers I

hornes. For an addit ional charge, subscribers may also subscribe to Home Box

Off ice which, by means of a converter attached to the television set,  al lows

subscr ibers  to  see f i rs t  run  mov ies  on  te lev is ion .

4 .  I n  i ns ta l l i ng  t he  cab le  sys tems  i n  subsc r i be rs '  homes ,  pe t i t i one r

employed a drop l ine system. A drop l ine system inc ludes the wire,  cable and

associated equiprnent  that  is  connected to the cable serv ice t ransmiss ion l ine

at  a te lephone pole and outs ide a subscr iber ts  home and t ransports  the s ignal

f rom the l ine in to the subscr iberrs home and to the terminal  device on the

cus tomer rs  t e l ev i s i on  se t .  Pe t i t i one r  cha rged  i t s  cus tomers  an  i n i t i a l  i ns ta l -

la t ion fee and a monthly  charge for  the cable serv ice.  When a customerrs

serv ice was terminated,  pet i t ioner ts  employees would d isconnect  the wire at  the

pole and seal  of f  the connect ion to protect  i t  f rom the weather .  I f  the

customer so desi red,  pet i t ioner  would remove the wire f rom the house.  I f  a  new

customer wanted cable serv ice at  the same locat ion,  the same l ine could be used

for  the new serv ice depending on the condi t ion of  the 1 ine.  Pet i t ioner  d id not

consider  the insta l la t ion of  the drop l ine system to be a sale to i ts  customers.
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The system was considered a par t  of  the insta l la t ion of  the cable serv ice

rather  than a sale.

5.  I f  a  customer wanted Home Box Off ice serv ice,  pet i t ioner  would insta l l

a  converter  box which was p laced on top of  the customerrs te lev is ion set .

Pet i t ioner  charged an in i t ia l  insta l la t ion fee and a monthly  serv ice charge for

Home Box  O f f i ce .  Add i t i ona l l y ,  pe t i t i one r  cha rged  a  $1 .00  pe r  mon th  f ee  fo r

use of  the converter  box.  The work orders s igned by the customers stated that

the customers were rent ing the converter  boxes and that  the boxes remained the

property  of  pet i t ioner .  No evj -dence was of fered indicat ing that  pet i t ioner

bi l led i ts  customers separate ly  for  the use of  the converter  boxes or  that  i t

charged a separate sales tax on the a l leged renta l .  I f  a  customer terminated

the Home Box Off ice serv ice,  the l ine to the converter  box would be d isconnected

and reconnected d i rect lv  to  the set .  Pet i t ioner  would ret r ieve the converter

box.  Pet i t ioner  paid no sales tax on purchases of  the converter  boxes because

i t  considered them to be for  resale to i ts  customers.

6.  On audi t ,  the Audi t  Div is ion found that  pet i t ioner  had paid no sales

tax on purchases of  the drop l ine mater ia ls .  The audi tor ,  us ing a test  per iod

o f  Janua ry  1 ,  1977  th rough  Augus t  31 ,  L977 ,  examined  a l l  o f  pe t i t i one r r s

purchase invoices,  inc luding drop l ine purchases.  The audi tor  found that  tax

had not  been paid on purchases amount ing to $79,564.24.  0f  that  amount  pet i t ioner

ag reed  to  t he  t axab i l i t y  o f  $23 ,596 .11  i n  pu rchases .  The  aud i t o r  compared  the

agreed upon purchases to tota l  purchases for  the audi t  per iod and arr ived at  an

e r ro r  ra te  f o r  t he  t es t  pe r i od  o f  8 .48  pe rcen t  wh i ch ,  when  app l i ed  t o  t o ta l

pu rchases  fo r  t he  aud i t  pe r i od ,  r esu l t ed  i n  add i t i ona l  t ax  due  o f  $7 ,2 I4 .95 .

The drop l ine purchases which pet i t ioner  d id not  agree were taxable,  anounted

to  $55 ,968 .13  wh ich  resu l t ed  i n  an  e r ro r  ra te  o f  20 .12  pe rcen t  f o r  t he  t es t
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per iod which,  when appl ied to tota l  purchases for  the audi t  per iod,  resul ted in

a d d i t i o n a l  t a x  d u e  o f  $ 1 7 , 1 1 8 . 4 0 .

7 .  The  aud i t o r  a l so  examined  oe t i t i one r r s  asse t  add i t i ons  f o r  t he  en t i r e

aud i t  pe r i od  and  found  to ta l  asse t  
"Ud ra ro r , "  

o f  $656  ,644 .12  o r twh i ch  tax  had

no t  been  pa id .  Pe t i t i one r  ag reed  to  t he  t axab i l i t y  o f  $107 ,835 .34  o f  t he

a fo resa id  amoun t  resu l t i ng  i n  t ax  due  o f  $7 ,548 .19 .  The  rema in ing  asse t

addi t ions consisted of  purchases of  the Home Box Off ice cover ter  boxes which

resu l t ed  i n  add i t i ona l  t ax  o f  $38 ,416 ,61 ,  wh i ch  amoun t  pe t i t i one r  con tes ted ,

s ince  i t  cons ide red  such  pu rchases  to  be  fo r  resa le  t o  i t s  cus tomers .

8.  At  the hear ing the Audi t  Div is ion conceded that  the audi tor 's  use of  a

test  per iod audi t  o f  pet i t ioner ts  purchases was un\^rarranted and agreed that  the

assessment  for  purchases should be reduced to the amount  found to be due for

the test  per iod of  January 1,  1977 through August  31,  L977.  As a resul t  the

Audi t  Div is ion agreed that  the tax due on purchases should be reduced to

$5 ,569 .36  resu l t i ng  i n  a  reduced  assessmen t  t o ta l l i ng  $5L ,534 .46  p lus  i n te res t .

The amounts remain ing in  issue were $3,918.00 for  the drop l ine purchases and

$38 ,416 .61  fo r  t he  conve r te r  box  pu rchases .

9.  Pet i t ioner  argued that  the drop l ine systems were t ransferred to i ts

customers in  conjunct ion wi- th a taxable serv ice,  the insta l la t ion of  the cable

serv ice,  and were,  therefore,  not  subject  to  tax when or ig inal ly  purchased by

pet i t ioner .  As to the Home Box Off ice converter  boxes,  pet i t ioner  argued that ,

s i nce  these  boxes  were  ren ted  to  t he  subsc r i be rs  f o r  $1 .00  a  mon th ,  t hey  we re

pu rchases  fo r  resa le  and  no t  sub jec t  t o  t ax .

CONCLUSIONS OF LAW

A.  Tha t  sec t i on  1105 (a )

every reta i l  sa le of  tangib le

of  the Tax Law imposes a tax

personal  property ,  except  as

on the receipts f rom

otherwise provided
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under  Ar t i c le  28 .  Sec t ion  1101(b)  (4 )  de f ines  a  re ta i l  sa le ,  in  per t inent  par t ,

as a sale of tangible personal property to any person for any purpose, other

than for resale of the property as such, or for sale of the property as a

physical  component part  of  other tangible personal property,  or for use in the

performance by the purchaser of taxable instal lat ion services where the property

sold is later actual ly transferred to the person receiving the service. Sale

of cable television service is not subject to sales and use taxes (New York State

C a b l e  T e l e v i s i o n  A s s o c i a t i o n  v .  S t a t e  T a x  C o m m i s s i o n ,  8 8  M i s c . 2 d  6 0 1 ,  a f f ' d ,

s9  A .D .  2d  81 ) .

B. That  inasmuch as pet i t ioner  may remove and reuse the drop l ine systems

and never actual ly  t ransferred ownership of  the system to i ts  customers,  the

drop l ine systems purchased by pet i t ioner  were reta i l  sa les to pet i t ioner  and

sub jec t  t o  t ax  w i t h i n  t he  mean ing  and  i n ten t  o f  sec t i on  1101 (b ) (4 )  o f  t he  Tax

Larrr  (see Mat ter  of  Amherst  Cablev is ion,  Inc.  r  State Tax Commission,  September

L9 ,  1980 )  .

C. That  inasmuch as pet i t ioner  fa i led to prove that  the charge for  the

Home Box Off ice converter  boxes was a separate ly  b i l led renta l  and not  merely

par t  of  the monthly  serv ice charger  pet i t ioner  nei ther  purchased said converters

for  resale as such,  nor  for  use by i t  in  prov id ing a serv ice subject  to  tax

unde r  sec t i on  1105 (c )  o f  t he  Tax  Law and ,  t he re fo re ,  t he  pu rchases  o f  sa id

converter boxes by pet i t ioner were subject to sales and use tax (see Matter of

Or th -O-V is ion ,  Inc . ,  S ta te  Tax  Commiss ion ,  Apr i l  1 ,  1983) .

D .  T h a t  t h e  p e t i t i o n  o f  C a b l e s c o p e ,  I n c . ,  t / k / a  C o u r i e r  C a b l e  C o . ,  I n c . ,

is  granted to the extent  ind icated in  F inding of  Fact  I 'Bt f l  that  the Audi t

Div is ion is  d i rected to modi fv  the Not ice of  Determinat ion and Demand for



Payment

except

DATED:

JUN

of  Sales and Use Taxes Due

as  so  g ran ted ,  t he  pe t i t i on

Albany,  New York

1 ? 10fr?
I  t  i . \ ,Jv i '
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i ssued August  7 ,  1978 accord ing ly ;

i s  in  a l l  o ther  respec ts  den ied .

STATE TAX COMMISSION

and that ,

ISSIONER
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Cab lescope ,  f nc .
f / k /a  Cou r i e r  Cab le  Co . ,  I nc . AT'FIDAVIT OF MAIIING

for  Redeterminat ion
of  a Determinat ion
under Ar t ic le  28 &
e l1 /74  -  8 /31177  .

a Defic iency or a Revision
a Refund of Sales & Use Tax
of the Tax law for the Period

o f
o r
29

State of  New York
County of Albany

David Parchuck,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 17th day of  June,  1983,  he served the wi th in not ice of  Decis ion by
ce r t i f i ed  ma i l  upon  Cab lescope ,  I nc .  f . / k l a  Cou r i e r  Cab le  Co . ,  I nc . ,  t he
pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Cab lescope ,  I nc .
f / k /a  Cou r i e r  Cab le  Co . ,  f nc .
600 Stat ler  Bldg
Buffalo, NY 14202

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says Lhat  the said addressee is  the pet i t ioner
herein and that  the address set  for th on said wrapper is  the last  known address
o f  t he  pe t i t i one r .

Sworn to before me th is
L7 th  day  o f  June ,  1983 . Po-^.1-,*ilr*

sil.-,I1cir 1.74



STATB OF NEW YORK

STATE TAX COMMISSION

In the Uatter of the Petit ion
o f

Cab lescope ,  f nc .
f l k / a  Cou r i e r  Cab le  Co . ,  I nc .

for  Redeterminat ion of  a Def ic iency or  a
of a Determinat.ion or a Refund of Sales &
under Ar t ic le  28 & 29 of  the Tax law for
P e r i o d  9 / 7 / 7 4  -  8 / 3 1 1 7 7 .

ATFIDAVIT OF MAIIINC

Revision
Use Tax

the

State of New York
County of Albany

David Parchuck, being dul-y sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the L7th day of June, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Edwin H. Wolf  the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edwin H. l./olf
Falk,  Siemer, G1ick, Tuppen & Maloney
22OO tlain Place Tower
Buffalo, NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address $et forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
17 th  day  o f  June ,  1983 . dL;J fc",-"/*ok.-
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