
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1222 ]

September 30,  1983

C & C Cater ing  Serv ice  L td .
Attn: Mr. Frances CuLaneo
7775 -  18 th  Ave.
Brooklyn, NY 17274

Gentlemen:

P1ease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 4 months of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  PracLice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within from the
d a t e  o f  t h i s  n o t i c e .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building lf9 State Campus
Albany, New York 12227
Phone / i  (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

C & C CATERING SERVICE LTD.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of  the Tax Law for  the Per iod December 1,  L976
through November 30,  L979.

DECISION

properl-y he1-d pet i t ionerts purchases of paper

tax .

FINDINGS OF FACT

Peti t loner,  C & C Cater ing Service Ltd.,  7715-18th Avenue, Brookl-yn'  New

York LL2I4, f i led a pet i t ion for revlsion of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

December  l ,  1976 th rough November  30 ,  1979 ( f i le  No.  33116) .

A snal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off lces of the State Tax Commission, Two World Trade Centerr New York'  New

York, on September 23, L982 at 2245 P.M. A11 evidence was to be subrni t ted by

October 22, 1982. Pet i t ioner appeared by Nicholas Cutaneo, president and

Frances Cutaneo, secretary-treasurer.  The Audit  Divis ion appeared by Paul B.

Coburn ,  Esq.  (Anne Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit Division

and plast ic products subject to

1. On November 20, 1980, the Audit  Divis lon issued a Not ice of Deternina-

tion and Demand for Payment of Sales and Use Taxes Due against C & C Caterlng

Service Ltd. for the perlod December 1, 1976 through November 30, 1979. The

Notlce was issued as a result  of  a f ie ld audit  and asserted sales and use tax

d u e  o f  $ 1 , 8 4 7 . 9 7 ,  p l u s  l n t e r e s t  o f  $ 2 8 1 . 3 8 ,  f o r  a  t o t a l  o f  $ 2 r 1 2 9 . 3 5 .
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2. Pet i t ioner,  by signature of i ts president,  Nicholas Cutaneo, consented

to extend the period of l iur i tat ion for the issuance of an assessment for the

period December 1, 1976 through Novernber 30, L979 to March 20, 1981.

3. Pet i t ioner operates a food cater ing service for of f-premises consumP-

t ion. In i ts eharges to i ts customers, i t  b i l ls for the food and service based

on the number of persons for which food is provided. Along wlth the select ion

ordered, pet i t ioner provf-des complete paper and plast ic servlce such as dinner

plates, napkins, forks, knives, cups, serving utensi ls and a table cover.  The

pet i t ioner also purchased disposabLe trays and platt€rsr €ls wel l  as l ids to

cover said trays and pJ-atters,  which i t  used to del iver food to i ts customers.

4. On audit ,  the Audit  Divis ion held the purchases of the aforesaid paper

and plast ic products subject to the sales and use tax imposed by sect ions

1105(a)  and 1110 o f  the  Tax  Law.  I t  was  the  Aud i t  D lv is ionrs  pos i t lon  tha t

these products r^rere retai l  sales by the vendors sel l lng to pet i t ioner in that

no separate charge for these paper and plast lc products was made by pet i t ioner

to i ts customers.

The auditor and the pet i t ioner agreed to the use of a test per iod to

determine paper products purchased during the audit  per iod. The auditor

therefore revlewed purchases in the paper products account for the period June

through August,  1979 and deterrnined that 97.97 percent of the purchases in that

account  were  taxab le  paper  and p las t i c  p roduc ts .  I t  app l ted ,97 .97  percent  to

the purchases in that account for the audit period and thereby deterroined

purchases  sub jec t  to  use  tax  o f  $23,099.73  and the  tax  due thereon o f  $ l '847 .97 .

5. Pet i t ioner argued that the paper and plast ic products provlded to l ts

customers nere as much an integral component part of its sales as that of the

food i tseLf.  Pet i t ioner included the cost of  the paper and plast ic products
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provided ln its prieing structure of the food served and charged the sales tax

thereon. Pet i t ioner therefore argued that i f  i t  is required to pay sales tax

on i ts purchases of these products, the tax would be pald twice.

Pet i t ioner contended that an adjustment to the sel l ing pr ice of food

service provlded was made on occasions where the customer did not require the

paper and plast ic service.

CONCLUSIONS OF LAW

A.  That  sec t ion  1101(b)  (4 )  ( i ) ,  in  per t inent  par t ,  de f ines  re ta i l  sa les

a s :

rr(4) Retai l  sales. ( i )  A sale of tangible personal property
to any person for any purpose, other than (A) for resale as such
o r a s a p h y s i c a 1 c o m p o n e n l p a r t o f t a n g i b 1 e p e @ . ' '
(ernphasis added)

B. That pet i t ionerrs purchases of containers, rrrappers and packaging

mater ials,  including paper cups, dinner plates, disposable trays and platters,

and l ids to cover said trays and platters were purchases | t for resal-e as suchtt

w i th in  the  mean ing  and ln ten t  o f  sec t ion  1101(b) (4 ) ( i ) (A)  o f  the  Tax  Law;  and

that therefore the purchases of said i terns by pet i t ioner are excluded from the

sales and use taxes. (Matter of  Burger King, Inc. v.  State Tax CommissLon, 51

N . Y .  2 d  6 1 4 ) .

C. That the napkins, forks, knives, serving utensi ls and table covers

purchased by pet i t loner and transferred to i ts customers wl- th the sale of

prepared food were not purchased for resale to said customers within the

meaning and intent of  sect ion 1101(b) (4) ( i )  (A) of the Tax Law. Pet l t lonerrs

customers did not purchase said i tems for resale as such or as a physical

component part of tangible personal property, but rather received them only as

an incident to the purchase of prepared food. That the purchase of said l tems

is therefore subject to the sales and use tax.
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D.  That  the pet i t ion of  C & C Cater lng Serv ice Ltd.  ls  granted to the

extent  ind icated in  Conclus ion of  Law "Bt t  above;  that  the Audi t  Div is ion is

hereby directed to nodify the Notice of Determination and Demand for Payment of

Sales and Use Taxes Due issued on November 20,  1980;  and that  except  as so

granted,  the pet i t ion is  in  a l l  o ther  respects denied.

DATED: Albany, New York

StlP ;r ' :  " ico?

STATE TAX COMI{ISSION

PRESIDENT



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the  Mat te r  o f  the  Pet i t ion
o f

& C Cater ing  Serv ice  L td . AT'FIDAV]T OF MAIIING

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

for Redeterminat ion of a Def ic iency or a Revision :
of  a Deterrninat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period:
12/ r176- tL l3a /19 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Stat.e Tax Commission, over 18 years of age, and that on the
30th  day  o f  September ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon C & C Cater ing Service l td. ,  the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

C & C Cater ing  Serv ice  L td .
Attn: Mr. Frances Cutaneo
7775 -  l8 th  Ave.
Brooklyn, NY 71274

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
here in  and tha t  the  address  se t
o f  the  pe t i t ioner .

Sworn to before me this
30 th  day  o f  September ,  1983.

/  / ;  1;1. _/ ,oL,*" lU
AUIIIORIZED TO ADMINISTER
0ATHS PLIRSUAIII T0 TAX IrAW
SECTION 174
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