
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Septenber 28, 1983

Brooklyn Tunnel Service Station, Inc.
c1o Solomon Terkeltoub, Esq.
535 Fifth Ave.
New York, NY 10017

Gentlenen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect,ion(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted uoder
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
luprene Court of the State of New York, Albany Count!, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finaoce
Law Bureau - lltigation Uait
Building if9 State Canpus
Albany, New York 12227
Phone il (518) 457-2070

Very truly yours,

STATE TN( COilMISSION

cc : Petitioner I s Representative
Solomon B. Terkeltoub
535 Fifth Ave.
Nev York, Nf 10017
Taxing Bureauts Representative



" STATE OF NEw YORK

STATE TAX COMMISSION

z
In the l,tatter of the Petitlon

o f
2

BROOKLYN TI'NNEL SERVTCE STATToN, rNC. DECTSTON
2

for Revlsion of a DetermLnation or for Refund
of Sales and Use Taxes under Artlcles 28 and i
29 of the Tax Law for the Perlod September 1,
1974 through August 31, 1977. :

Petitioner, Brooklyn Tunnel Servlce Station, Inc. r c/o Solonon Terkeltoub,

Esq.,  535 Fif th Avenue, New York, New York 10017, f l led a pet l t lon for revlslon

of a determination or for refund of sal-es and use taxes under Artlcles 28 and

29 of the Tax Law for the perlod Septenber 1, L974 through August 31, 1977

(Fi le No. 26676).

A formal- hearlng was hel-d before Jul-ius E. Braun, Hearlng Offlcer' at the

offices of the State Tax Coumission, Two World Trade Center, New York, New

York, on October 18, 1982, at 1:15 P.M. Pet l t loner appeared by Solomon B.

Terkeltoub, Esq. The Audit Dlvlslon appeared by Paul B. Coburn, Esq. (Lawrence

A. Newman, Esq.,  of  counsel) .

ISSUES

I. Wtrether the audit procedures and tests used by the Audit Dlvision to

determlne addltlonal sal-es taxes due from petltloner rrere proper.

II. Whether the Notlces of DetermLnatlon and Demand for Paynent of Sales

and Use Taxes Due were tinely issued.

FINDINGS OF FACT

1. On August 24, 1977 the Audlt Dlvislon recelved from CoLunbla ServLce

Stat ion, Inc.,  a Not ice of Sale, Transfer or Assignment ln BuLk dated August 18,
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1977, Lndicating that it was to purchase a retail gasollne station from Brooklyn

Tunnel Service Stat ion, Inc. for $15,000.00. The scheduled date of sale was

September  1 ,  1977.

2. The Audit, Dlvislon subsequently conducted a salee tax audit of petL-

tloner. The auditor examined petltlonerts general ledgerr cash recelpts books,

credlt card sales book, cash dlsbursements Journal and Federal lncome tax

returns.

The only lnformation availabl-e fron whlch the selling prLce of gasoll.ne

could be determlned was the credit card sales book. To arrlve at adJusted

taxable sales, the auditor nultiplled total gallonage purchased for the perlod

ended Novenber 30, L977 by the average selllng price as computed from the credlt

card sales. The audltor then added to thle f lgure sales of t i res, batterLes

and accessories as recorded in the cash recelpts book and arrlved at a margin

of error of 4.036 percent.

The auditor then audited purchase records. Petltlonerfs cash dlsburse-

ments journal showed purchases of t l resr batter iee and accessories of $2031332.00,

whi le i ts cash recelpts book showed sales of these i tems to be $132,517.00.

Because of this dlsparity, the auditor used external indices to deternlne saLee.

After applying a mark-up of 200 percent, whtch allowed for l_abor, the auditor

reduced the flgure arrived at by the anount reported as tires, batterles and

accessorles' above. The nargin of error thereby deternlned was 32.1L2 percent.

Durlng the course of the audit, the auditor dlscovered, that accordlng

to petltLonerrs books the actual selJ-ing price of the servlce station was

$  1 6 , 6 0 4  .  4 0 .

3. Petltl.oner dtd not execute a consent to extend the period of ltnltatlon

for assessment of saLes and use tax. Consequentl.y, on December 20, 1977, the
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Audit Divlsion issued to petltioner, Brooklyn Tunnel Service Statton, Inc. a

Notlce of Determlnation and Demand for Palment of Sales and Use Taxes Due for

the period of Septenber l, L974 through August 30, L977 for taxes due ln the

amount of $25,745.00, p]-us penalty and lnterest ln the amount of $101210.00,

for a totaL of $35'955.00. Such not ice l ras est imated based upon prevlouely

f l led returns.

On July 20' 1978 a second Not,ice of Determlnatton and Demand for

Paynent of SaLes and Use Taxes Due for the period August 2, 1975 through Auguet

31, 1977 was issued for taxes due ln the amount of $8,575.29, plus penalty of

$1 ,865.16  and in te res t  o f  $1 ,838.38 ,  fo r  a  to ta l  o f  $12,278.83 .  The taxes ,

penalty and interest asserted ln the second notice are ln addltlon to those

asserted in the f i rst  not lce.

4. Counsel- for petitioner contends that the mark-up percentage used by

the Audit Divlslon was arbltrary and the reason that purchases were hlgher than

sales could have been the result of specLal sales or a high ending lnventory.

CONCLUSIONS OF LAI{

A. That

for the use of

when a return

B. That

deternine the

insufflelency

such l-iability

6 5  A . D .  2 d  4 4 ,

pursuant to $ 1138(a) of the Tax Law there is statutory authorlty

external J.ndlces nrtren necessary for the deterurlnatlon of tax due

fiLed is incorrect or Lnsufficient.

although there ls statutory authorlty for use of a test period to

anount of tax due, resort to such method must be founded upoa an

of record keeping whLch makes lt vl.rtual-J-y lnposslble to verify

and conduct a compLete audl-t ( ,

4 1 1  N . Y . S .  2 d  4 1 ) .
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C. In vlew of the fact that petltLonerfs records reveaLed purchases

substantially ln excess of sales and the fact that the l-nventory transferred

to Columbla Service Station, Inc. (the purchaser in bulk) was mlnor Ln comparlson

to that which would have been transferred if the purchases nere not so1d, lt

ls cLear that petitloner dld not malntain adequate salee records upon which

the exact amount of sales tax could be determined. Accordfngly, the audit

procedure utilized by the Audlt Dlvislon to determlne sales was reasonable

under the circumstances (U"""V C"*t"".r 
". 

St. , 69 L.D. 2d

929' 93O). Exactness is not requlred where lt ls the petltionerts own fallure

to maintaLn proper records which prevents exactnesa ln the determLnatlon of

sales tax llabllity (t'la*owLr4 v. State Tax Comlsslon, 54 A.D. 2d, L023, 44

N.Y. 2d, 684).

D. That eect lon 1147(b) of the Tax Law provides that f r . . .no assessment

of addltlonal tax shall- be made after the explration of more than three yeara

from the date of the f l l lng of a return.. . t t ,  Thus, the Not ices of Determinat ion

and Demand for Paynent of Sales and Use Taxes due, lssued agalnst petltloner,

(Findtng of Fact t'3t') were tlmely lssued.

E. That the petiti-on of Brooklyn Tunnel" Servlce Station, Inc. ls hereby

denied and the Notlces of Detemlnatlon and Denand Lssued December 20, L977 and,

July 20, 1978 are sustalned.

DATED: Albany, New York STATE tAX COI,IMISSION

sEP 2 8 1983



STATE OF TTEW YORK

STATE TAX COHMSSION

In the Uatter 0f the Petition
of

Brooklyn Tunnel Service $tation, Inc.

for Redetermination of a Deficiency or a Revision
of a Deterurination or a Refuud of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 9 /1/74-8/37/t t  .

AITIDAVIT OF I{AITING

State of New York
County of Albany

- cooaie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comriision, over-l8 years of-age, and that on the
28th_{ay-of S,eptember, 1983, she served the withiu noticE 6f Decision by
certified mail upon Brooklyn Tunnel Service Station, Inc., the petitioner in
the within proceedingr by enclosing a true copy thereof in a seiurely sealed
postpaid wrapper aildressed as follows:

Brooklyn Tunnel Service Station, Inc.
c/o Solornon Terkeltoub, Esq.
535 Fifth Ave.
New York, NY 10017

and by depositing-!am9 enclosed in a postpaid properly addressed wrapper in a
(pos_t office or official depository) unae-r the- exilusive care and cuitody of
the united states Postal service within the $tate of New york.

That _deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lait known address
of the petit ioner.

Sworn to before me this
28th day of September, 1983.

AUTHORIZED TO ADIIINISI?R
0A!HS PitisuAlll I0 fAf Lfir
SEgtrom r7{



STATE OF NEW YORK

STATE TN( COI{MISSION

In tne flatter of the Petition
o f

Brookllm Tunnel Service Station, fnc.
AITIDAVIT OF I{AIIIIIG

for Redetermination of
of a Determination or
under Article 28 & 29
Period 9 /  L/74-8/31/t t  .

a Deficiency or a Revision
a Refund of Sales & Use Tax
of the Tax Law for the

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
. !{tPtoyee o{ the State Tax Commission, 6ver 18 years of-age, and that. on the' 28th.{?v,ot Sgptember,,1983, she served the wiihin noticE 6f Decision by

certified nail upon Solomon B. Terkeltoub the representative of the petitioner
in the within proceeding, by enclosing a true coly thereof in a secuiely sealed
postpaid wrapper addressed as follows:

Solomon B. Terkeltoub
535 Fifth Ave.
New York, NY 10017

and by depositing-same enclosed in a postpaid properly addressed
(pos-t_ office or official depository) unaei the'extlusive care and
the united states Postal service wil,nin the state of New york.

wrapper in a
custody of

- ,. That deponent- further says that the said addressee is the representative
9f thg petitioner herein and that the address set forth on said w-rapper is the
last kqown address of the representative of the petitioner.

Sworn to before me this
28th day of Septenber, 1983.

AUTHORIZED TO ADTINISTSR
orrHs PLnSUAt{t I0 lAX tNr
g8crroN L74
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