
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 15, 1983

Broadway Don's Corporation
c/o Steven Coren
485 Hadison Ave.
New York, NY 10022

Gentlenen:

Please take notice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conmissi.on can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be comqenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordaace
with this decision may be addressed to:

NYS Dept. Taxation and Finance
f,aw Bureau - f,itigation Unit
Building /f9 State Campus
Albany, New York 12227
Phone lI (518) 457-207A

Very truly yours,

STATE TN( COI{MSSION

Petitioner t s Representative
Steven Coren
485 Madison Avenue
l{ew York, NY 10022
Taxing Bureau' s Represeotative



STATE OF NEI.J YORK

STATE TAX COMUISSION

In the Matter of the Petition

o f

BR0ADIITAY DON' S CORPoMTIoN

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax law for the Period December 1,
L974 through August 31, 7977.

DECISION

Peti t ioner,  Broadway Don's Corporat ion, c/o Steven M. Coren, 485 Madison

Avenue, New York, New York n022, filed a petition for revision of a determination

or for refund of sales and use taxes under Art ic les 28 and,29 of the Tax Law

for the period December 1, 1974 rhrough August 31, 1977 (Fi le No. 21989).

A smaIl  c lains hearing was held before Judy M. C1ark, Hearing Off icer,  at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York ,  on  June 16 ,  1982 a t  1 :15  P.M. ,  and cont inued on  November  30 ,  L982 a t  9 :15

A.M., with al l  br iefs to be submitted by December 22, 7982. Pet i t ioner appeared

by Steven M. Coren, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq.

(Anna Co le l lo ,  Esq. ,  o f  counse l ) .

ISST]E

Wtrether a field audit performed by the Audit Division, whereby a markup

was applied to the purchases made by petitioner to determine its sales, properly

ref lected such sales and the addit ional sales tax determined due thereon.

FINDINGS OF FACT

1. 0n February 14, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Denand for Paynent of Sales and Use Taxes Due against Broadway Don's

corporation for the period Decenber 1, L974 tlr'rough August 31, 1977. The
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Not ice was issued as a result  of  a f ie ld audit  and asserted addit ional sales

tax  due o f  $101737.49  p lus  pena l ty  and in te res t  o f  $4 ,015.06  fo r  a  to ta l  o f

$  1 4 ,  7 5 2  . 5 5  .

2. Petitioner operated a fast food take-out restaurant selling chicken,

r ibs, f ish, hot dogs, shr imp, sandwiches, salads and soda.

3. 0n audit ,  the Audit  Divis ion reviewed sales as recorded in pet i t ioner 's

records and found that pet i t ioner recorded sales total l ing $2661458.66 during

t 'he audit  per iod. Pet i t ioner reported gross and taxable sales of $215,312.00

on sales and use tax returns f i led for the same period.

The Audit Division requested Federal tax returns for the years 1975

and L976; however, these were not available. The Audit Division did have

available the Federal return for the fiscal year ended September, 1974 which,

based on the auditorrs test imony, showed pet i t ioner 's markup on cost to be 134

percent.

The Audit Division totaled cash food purchases nade by petitioner

during the audit  per iod and found such purchases to be $35,598.00. Pet i t ioner

also made food purchases by check which total led $119r068.00. The Audit

Division then applied a markup of 126 percent to total cash and check food

purchases of $154,566.00. The Audit  Divis ion determined taxable sales to be

$349,545.00 for the audit  per iod from which i t  deducted the taxable sales

reported of $215,312.00. The Audit  Divis ion thereby deternined addit ional

taxab le  sa les  o f  $1341233.00  and the  tax  due thereon o f  910,737.49 .

4. The Audit Division's auditor testified that the 125 percent markup

used in the audit was the normal markup for a business of the t5rpe operated by

petitioner. Her supervisor confirmed that testimony but indicated he had



-3 -

arrived at the 126 percent markup by comparing petitioner's check purchases to

i- ts recorded sa1es.

5. Petitioner contended that the amount of food purchases marked up on

audit was incorrect in that it did not take into accouot such factors as

spoi lage, pi l ferage and enployee meals. In addit ion, pet i t ioner contended that

employees were allowed to take home up to $20.00 per week in food at retail

selling price. Petitioner usually had three employees and estimated such food

a l lowances  to  be  $21r000.00  fo r  the  aud i t  per iod .  Pet i t ioner rs  books  and

records, however,  did not ref lect any amount for such withdrawals.

6. Petitioner further conteaded that the markup applied on audit did oot

consider such cost factors as paper goods, condiments and supplies consuned

with the food products sold. Considering these factors, pet i t ioner est imated

the narkup on its purchases to be between 38 and 40 percent.

7. Although petitioner testified that he had cash register tapes from

which he recorded sales in his books and records, none were nade available on

audit nor produced at the hearlng. Petitioner offered no documentary evidence

to show the actual markup on its food purchases during the audit period.

8. Petitioner offered no explanation as to why its sales reported on

sales and use tax returns f i led rdere approximately $51,000.00 less thaa those

recorded in i ts books.

CONCIUSIONS OF LAW

A. That section 11.38(a) of the Tax Law provides that if a return when

filed is incorrect or insufficient, the amount of tax due may be deternined

from such information as may be available. rf necessary, the tax may be

estimated on the basis of external indiees such as purchases or other factors.
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B. That the returns filed by petitioner were incorrect as evidenced by

t'he discrepancies in the sales per books and tax returns. Lacking register

tapes' the Audit Division could not verify the accuracy of the sales recorded

in pet i t ioner 's records. The Audit  Divis ion, therefore, correct ly determined

petitioner's tax liability based upon the purchase narkup audit technique. The

markup percentage t{as reasonable and in line with the markup percentage reported

by petitioner on its Federal tax return for the fiscal year ended Septenber,

1974.

C. That petitioner has failed to show an error in the determination.

(Mat ter  o f  Meyer  v .  s tate Tax comiss ion,  61 A.D.zd 223;  402 N.Y.s.2d 74.)

D. That the petition

Notice of Determination and

issued February 14, 1978 is

thereon.

DATED: Albany, New York

JUL 1 5 1983

of Broadway Don's Corporation is denied, and the

Demand for Pa5zment of Sales and Use Taxes Due

sustained with applicable penalties and interest

STATE TAX CO}II{ISSION

PRESIDENT



STATE OF NEW YORK

STATE TN( CO}'MISSION

of
Broadway Don's Corporation

for Redeternination of a Deficieacy or a Revision
of a Detesnination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 72/L/74 - 8/3U77.

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before ne this
1.5th day of July, 1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within notice of Decision by
certified nail upon Broadway Don's Corporation, the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as foll-ows:

Broadway Don' s Corporation
c/o Steven Coren
485 Madison Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care aad custody of
the United States Postal Service within the State of New York.

ATtrIDAVIT OT UAITING

that the said addressee is the petitiooer
forth on said wrappef is the last known address

AUTHORIZAD TO ADITINISIER
OA?HS PIJRSUANI f0 IAI Ir,tS
SECTION 1?*



STATE OF I{EW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Broadway Donrs Corporat ion
AEFIDAVIT OF I'AItING

for Redetermination of
of a Deternination or
Sales & Use Tax
under Article 28 & 29
for the Period 72/t /74

a Deficiency
a Refund of

of the Tax Law
-  8 /31177 .

or a Revision :

State of New York
Couaty of Albany

Connie'Hagelund, being duly sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the L5th day of July, 1983, she served the within notice of Decision by
certified nail upon Steven Coren the representat.ive of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Steven Coren
485 Madison .Avenue
New York, NY 10022

and by depositing sane enclosed in a postpaid properly addressed wrapper ia a
(post office or official depository) under the extlusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last kaown address of the representative of the petitioner.

Sworn to before ne this
15th day of July,  1983.

AU?HORIZED TO ADIIINISTER
0ATIIS PURSUAI{I I0 III Ir,AtT
SECTION I?{T
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