
ST4TE oF NEw YoRK
STATE TAX COMMISSION

ALBA$IY, NEW YORK 12227

May 6, 1983

Brewer Dry Dock Conpany
Somerville Rd.
Bedninster, NJ 07921

Gentlemen:

cc: Petitionerts Representative
Harvey M. Spear
c/o Davis & Cox
One State Street Plaza
New York, ilY 10004

Please take notice of the Decisibn of the State Tax Comission enclosed
berewith.

You have now exhausted your rigb[ of review at the administrative leveI.
Pureuaut to section(s) 1138 of t[e Tax Law, any proceeding in court to review
an adverse decision by the State ?ax Comission can only be instituted under
Article 78 of the Civil Practicel Laws and Bules, and nust be comenced in the
Supreme Court of the State of $etr York, Albany County, withia 4 months fron the
date of this notice.

Inquiries concerning the computaf,ion of tax due or refund allowed in accordance
with this decision nay be addresied to:

NYS Dept. faxatioa and liaaace
Law Bureau - Litigation Unit
Albany, Neis York 12227
Phone # (518) 457-2070

j Very truly yours,

L STATts TAX CO}1!fiSSIOII

Taxing Bureau's Rep



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BREIIER DRY DOCK COI'IPANY

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Period June 1,
through June 5, 1979.

DECISION

acetylene used by petitioner

primarily engaged in

by vir tue of sect ions

Refund
28 and 29
L97 4

Petit ioner, Brewer Dry Dock Company, 2945 Richmond Terrace, Staten Island,

New York 10303, f i led a petit ion for revision of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June L, 7974 through June 5, L97g (Fi le No. 28043).

A formal hearing was held before Doris E. Steinhardt, Hearing 0ff icer, at

the offices of the State Tax Commission, Two htorld Trade Center, New York, New

York,  on Apr i l  26,  1982 at  l :15 P.M.  Pet i t ioner  appeared by Dlv is  & Cox,  Esqs.

(Harvey M. Spear, Esq., of counsel). The Audit Division appeared by Paul B.

Coburn,  Esq.  (A lexander  Weiss,  Esq. . ,  o f  counsel ) .

ISSI]E

lr}hether gr i t ,  degreasing nater ials,  oxygen and

in the maintenance and repair  of  commercial  vessels

interstate and foreign commerce are exempt from tax

1 1 0 5 ( c ) ( 3 )  a n d  1 1 1 5 ( a ) ( 8 )  o f  t h e  T a x  l a w .

FINDINGS OF FACT

1. 0n July 11, L979, the Audit Division issued to petit ioner, Brewer Dry

Dock Company, two notices.of determination and demand for payment of sales and

use taxes due, assessing addit ional sales and use taxes for the period June l,
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1974 through May 31,  1979 in  the amount  of  971,308.73,  p lus in terest ,  and in

addit ion thereto, $981000.00 in sales taxes due upon the bulk sale of the

business on June 5, 1979.

Mr. Kenneth DeForest, petit ionerrs executive vice president, had

executed four consents extending period of l imitation for assessment of sales

and use taxes under Articles 28 and 29 of the Tax Law to such dates as shown

below.

DATE CONSENT
HGCUTED

e/Le l77
8/  L4/78

rr /75/78
s/8/7e

TAXABLE PERIODS
CO\ruRED

6/74  -  s /77
6/L /74  -  s /31 /78
6/t / t t r  -  5/31/78
6l t l t t ,  -  lL430/78

DATE THROUGH T./HICH
PERIOD OF LIIIITATION

EXTEI'IDED

e/re/78
L2/20 /78
5/20/7e
e/20/7e

2. 0n or about September 2L, 1979, petit ioner f i led a petit ion for

revision of the above-mentioned detennination.

3. After discussions with representatives of the Audit Division, petit ioner

signed a Withdrawal of Petit ion and Discontinuance of Case agreeing with

$1 '182.92 and d isagreeing wi th  $64,198.35 of  a  rev ised tax due.  Thereaf ter ,

the Audit Division issued notices of assessment review for the revised tax due

of $65'381.27 plus interest computed at the ninimum statutory rate. Pa;rments

total ing $651223.61 have been applied toward the revised assessments. No

evidence has been offered as to the reason for said paynents.

At the formal hearing, petit ioner withdrew its objection to $27 1958.79

of the disagreed tax due. Therefore, the amount of taxes remaining in dispute

is  $35,229.56,  represent ing tax upon $4531457.00 of  purchases of  mater ia ls  by

petit ioner between June 1, 7974 and June 5, i-g7g.
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4. Petit ioner's business was the repair of oceangoing ships and coastwise

vessels (such as oi1 transportation barges) engaged in interstate and foreign

commerce. Petit ioner purchased al l  supplies with a resale cert i f icate and thus

paid no sales tax on such purchases. However, petit ioner kept records of

materials consumed in the repair and maintenance of its own facilities and

quarterly reported and paid tax on such materials.

5. The types of repairs petitioner performed oa ships and the materials

used may be illustrated by the following exanples.

(a) Petit ioner removed deteriorated or damaged steel plates fron a

ship's hull by means of a burning torch. The ironworker foreman made a template

of each plate removed, using a new standard-sized steel plate. After the

template was cut, any steel remaining was discarded. The new plate was installed

into the hull by welding or riveting.

In welding, electr ical energy is applied to a welding rod composed

of metal and flux. Upon application of electricity, the flux interacts with

the metal, the netal melts and fuses with the seams of the steel plate, and the

flux becomes a powder which drops to the floor of the dry dock.

The Audit Division did not claim any taxes due upon petitionerrs

purchases of such steel plates or welding rods.

(b) Petit ioner replaced sections of a ship's wooden rai l .  Petit ioner

purchased lumber in very large sizes (e.g. r 24 inches by 12 inches by 20 feet),

which its carpenters shaped with adzes. The resulting curved rail might

represent only half the original piece of lunber; the residue, wood chips and

sawdust ,  was d iscarded.
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The Audit Division did not claim any unpaid taxes due upon petitioner's

purchases of such lurnber.

(c) Pet i t ioner repainted ships'  hul ls.  The huI l  was prepared for

painting by sandsweeping or sandblasting and if the customer wished, by degreasing.

The sandblaster propels gr i t ,  copper slag which has the consistency

of sand, against the hul l  at  high veloci ty.  In sandblast ing, al l  paint,

barnacles, moss and debris are removed to restore the hul l  to bare metal .  In

sandsweeping, which requires about one-third as much grit, only the loose

mater ial  is removed from the huI l .  After blast ing, the gr i t  fal ls to the dry

dock  f loor  and is  d iscarded.

Idhen a customer requested removal of the oil slick at the waterline

of the hul l ,  pet i t ioner appl ied degreaser by brush or rol ler.  Degreaser is a

solvent which softens the oi l  and renders i t  easi ly removable. The oi l ,  grease

and solvent were washed away and discarded.

Paint was generally sprayed onto the hull. Although this method

wasted more paint thaa application by brush, the cost was offset by a savings

in labor.  The lost paint dropped to the f loor of the dry dock.

The Audit Division did not claim any unpaid taxes due upon petitionerts

purchases of paint and paint thinner used in paint ing customersr ships.

(d) Pet i t ioner performed repairs on engines of vessels.  The Audit

Division did not claim any unpaid taxes upon petitionerfs purchases of engine

parts instal led pursuant to such repairs.

6 .  The mater ia ls ,  pe t i t ioner rs  purchases  o f  wh ich  are  here in  a t  i ssue,

are gr i t ,  degreasers, oxygen and acetylene. The gr i t  was used in sandsweeping

and sandblast ing and the degreasers in the cleaning of hul ls,  as above-described.
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The acetylene and oxygen were consumed in burning torches, the tools used to

cut steel plates from the hul l ,  also as above-described. The two gases combine

in the torch to form an intense heat. Prior to the period under audit, the

Audit Division had never claimed taxes to be due from petitioner upon its

purchases of these mater ials.

7. Art ic le 28, as or iginal ly enacted in 1955, did not contain any exenpt ion

or exception applicable to the ship repair industry (at least regarding the

services rendered by the industry). At that tine Mr. DeForest was president of

the New York and New Jersey Dr:f Dock Association. He and other industry

representat ives immediately prevai led upon their  legislators to correct this

onission. The Associat ion retained an attorney to work with the legislators in

draft ing a bi l l ,  which ldas passed by the legislature the fol lowing year (L. 1966,

ch. 918).  With specif ic regard to the i tems at issue in this proceeding,

Mr. DeForest testified at the hearing, trWell, my understanding in connection

with those three items was that [they were] no different than a piece of steel

plate or any other material that either went on or did not go on the ship, so

long as [they were] used directly in the maintenance and repair of the ship

and. . .no t  used in  our  p lan t  fo r  our  own p lan t  ma in tenance. r l

8.  Pet i t ionerrs opposit ion to the assessment rests upon two grounds: (a)

that adopt ion of the Audit  Divis ionrs posit ion would substant ial ly reduce the

effectiveness of the tax relief the legislature sought to provide to the New

Yor f t  sh ip  repa i r  indus t ry  by  sec t ions  1105(c) (3 )  and 1115(a) (8 )  o f  the  Tax  Law;

and (b) that according to the statutory langauge, the ship repair exenption is

appl icable, whether or not any tangible personal property is t ransferred in

conjunction with the performance of ship repair and maintenance services.
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CONCTUSIONS OF TAI1'

A. That paragraph (3) of sect ion 1105, subdivis ion (c) of  the Tax Law, as

in effect dur ing the period under considerat ion, inposed tax upon the receipts

from every sale (except for re,sale) of certain services, as fol lows:

I ' Instal l ing tangible personal property,  or naintaining, servicing or
repair ing tangible personal property. . .whether or not any tangible
personal property is t ransferred in conjunct ion therewithr. . .except
such services rendered on or after August fiqst, nineteen hundred

interstate or foreign comnerce and property used by or purchased for
1, plovisions, s,rppi i .s,  naintenance

and repairs (other than with respect to articles purchased for the
or ig ina l  equ ipp ing  o f  a  new sh ip ) . . . " .  (Emphas is  supp l ied . )

Paragraph (8) of sect ion 1115, subdivis ion (a) specif ical ly exempts

from sales and use taxes receipts from retai l  sales of certain propertyr as

fo l lows:

trReceipts from the following shall be exempt from the tax on retail
sales imposed under subdivision (a) of section eleven hundred five
and the compensating use tax imposed under section eleven hundred
ten:

J . + . L

t t (8) Commercial  vessels pr imari ly engaged in interstate or foreign
commerce and property used by or purchased for the use of such vessels
for fuelr  pro
art ic les purchased for the or iginal  equipping of a new ship).r f
(Enphasis suppl ied. )

B. That mindful  of  the legislat ive intent underly ing sect ion 1f05(c)(3)

to preserve a ship repair industry in New

finds the above-quoted statutory language

except from the sales tax the services of

vessels pr imari ly engaged in interstate or

used by or purchased for the use of such vessels.

and acetylene were neither sold to the owners of

York, this Commission nevertheless

unanbiguous. The cited provisions

repairing and maintaining comercial

foreign commerce and exempt property

The gr i t ,  degreasers, oxygen

the vessels pet i t ioner serviced
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and repaired, nor were they incorporated as a conponent of the

Accordingly, the Audit Division properly treated petit ioner's

supplies as taxable under section 1105, subdivision (a). This

supported by the unanimous decision of the Third Department in

Shipyards Corp.  v .  State Tax Comm.,  52 A.D.2d L26.

vesse ls .

purchases of such

conclusion is

Matter of Todd

C. That the petition of Brewer Dry Dock Conpany is hereby denied in all

respects .

DATED: Albany, New York

rdAY 0 6 1983

STATE TN( COMIIISSION



STATE OF NET{ YOru(

STATE TAX COMMISSION

In the Matter of the Petition
o f

Brewer Dry Dock Conpany
AIT'IDAVIT OT UAITING

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refuad of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/ r174-6/5179.

State of New York
Couuty of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of tbe Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
nail upon Brewer Dry Dock Conpany, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addreseed as fol lows:

Brewer Dry Dock Company
Somerville Rd.
Bedminster, NJ 07927

and by depositing satne enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exllusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set fortb on said wrapper is the last known address
of the petitioner.

Sworn to before ure this
5th day of llay, f983.

AUTHOBI,ZED TO STER
0AlrIS PttRSUAtII
SECTION I.?4

t0 fAI IrAt



STATE OF NET{ YORK

STATE TAX COMMISSIO}I

In the l{atter of the Petition
of

Brewer Dry Dock Conpany

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of tbe Tax Law for the
Per iod 6 l t /74-5/5/79.

AITIDAVIT OF }IAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of Hay, 1983, he served the within notice of Decision by certif,ied
nail upon Harvey M. Spear the representative of the petitioner in the within
proceedingr bY enclosing a true copy thereof in a securely sealed postpaid
r,Jrapper addressed as follows:

Harvey M. Spear
c/o Davis & Cox
One State Street PLaza
New York, NY 10004

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service withi.n the State of New York.

That deponent further says that the said addressee is the reBresentative
of the petitioner herein and that the address eet forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
6th day of May, 1983.

AUTHONIZED TO ADTINISTER
OATHS PURSUANI TO mI I'AII
SECIION 174



P 481 207 7I5
R E C E I P T  F O R  C E R T I F I E D  M A I L

, . "1 'NSURANCE COVERAGE PROVIDED-
iIOT FOR INTERNATIONAL MAiL

(See Revese)

P 481 207 7L4
RECEIPT FOB CERTIFIED MAIL

i) TNSURANCE C0VERAGE PR0VIOED*
NOT FOR INTERNATIONAL MAIL

(See Ranene)
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