
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6, 1983

Black Jack Distr ibutors, Inc.
& Alfred Scotti, fndividually and as Officer
210 W. 42nd St.
l{ew York, ilY 10036

Geatlemen:

Please take notice of the Decision of the State Tax Comiesion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, atry proceeding in court to review
an adverge decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Practice f,aws and Rules, and nust be comenced in the
Suprene Court of the State of New York, Albaay County, within 4 nonths from the
date of this notice.

Inquiries concerning the couputation of tax due or refund alloned in accordance
with this decision may be addressed.to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone tl (518) 457-2a7a

Very truly yours,

STATE TAX COMMISSION

cc: Petitionerfs Representative
llerald Price Fahringer
Lipsitz, Green, Fahringer, RolI, Schuller & Janes
540 Madison Ave.
New York, NY 10022
Taxing Bureaut s Representative



STATE

STATE

OF I.IEW YORK

TN( COMI'IISSION

In the l{atter of the Petition

o f

Bf,ACK JACK DISTRIBUToRS, rUC.
and

ALFRED SCOITI, Individually and as an 0fficer

for Revision of a Deternination or for Refund
of Sales and Use Taxes 'nder Articles 28 atd 29
of the Tax Law for the Feriod Jrlne 1, lg74
through llay 31, 1977

DECISION

Petit ioners, Black Jack Distr ibutors, fuc., and Alfred Scott i ,  individually

and as an officer, 210 l{est 42nd street, New York, Nes york 10036, filed a

petition for revision of a determination or for refund of sales and use taxes

under Articles 28 and 29 of the Tax law for the period June 1, 1974 through

May 31 , 1977 (File tto. 2L9r4).

A formal hearing was held before Archibald F. Robertson, Jr., Hearing

Officer, at the offices of the State Tax Conmission, Two World Trade Ceater,

New York, New York, on January 24, 1980, at 9:15 A.lt .  Petit ioners appeared by

Lipsitz, Green, Fahringer, Roll ,  schuller and James, Esqs., (Herald price

Fahringer, Esg., of counsel,) The Audit Division appeared by Ralph J. Vecchio,

Esg. ,  (E l len Purcel l ,  Esq.  1  of  corrnsel ) .

rssuEs

1. IChether Betitioners sustained their burdea of proof that the publicatioas

sold by Black Jack Distributors, Inc. were "periodicals" within the neaning of

Sec t ion  f  1$(a) (5 )  o f  the  Tax  Law.

2. hlhether the revenue fron the operation of the filn vlewing nachines

was sufficiently identified in the revenues received by petitioners so as to be

properly excluded fron taxable receiptq.
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FINDINGS OF FACT

L. Pet i t ioners, Black Jack Distr ibutors, Inc. ("Black Jack'r) ,  and A1fred

Scotti, received from the Audit Divislon a Notice of Deternination and Denand

for Payment of Sales and Use Taxes Due dated January 24, L978, iu the anount of

$49'073.46 exclusive of peaalties and interest for the period fron June I, ]rg74

through May 3l , 7977.

:. 
Black Jack executed a conseut extending the period of limitations for

assessnent of sales and use taxes to June 20, 197g.

3. Black Jack is a registered vendor which operates a bookstore at 210 t{est

42nd Street" New York, New York 10036. Alfred Scotti is an officer of Black

Jack, which during the periods herein involved rdas engaged in the retail busi.ness

of selling books, novelties, films, rubber supplies and devices, aod publicatioos.

Black Jack offered it.s pat,rons, for a price, the use of film viewing machines,

counonly known as peep shons.

4. Pet i t ioner Black Jack Distr ibutors, Iac.,  f i led Sales and Use Tax

Returne for the audit period herein involved, reporting taxable sales of

$64'809.00, which was somewhat less thao 10% of the gross sales reported on i ts

federal income tax returns for the period herein involved. Black Jack's gross

sa les  fo r  tha t  per iod  were  g704, l18 .OO.

5- An audit of Black Jackrs records found them to be incomplete and

required an auditor to use a test period to deternine the anount of tax. The

auditor found that 32.9% of the purchases were devices and novelties conceded

by petitioners to be taxable. Petitioner BLack Jack had reported such purchases

to be 10%. Upon audit, purchases of newspapers ldere fouad to be 8.47o, of which

half, were allowed as tax exenpt, including I'Screw" magazine. The remaining

purchases, approximately 60S, were of itens which consisted of purchases of
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items which petitioners view as exempt publications. The sares tax

determined that Black Jackrs taxable sales were $674r545.00, nearly

gross  sa les .

audit

96% of the

6. Black Jack's revenues from the filn viewing machines on its prenises

rdere not segregated as such on i ts books and records.

7 - Dr. Charles Winich, an expert in sociology and portrography, testified

on behalf of petitioners. Petitioners did not qualify Dr. Ilinich as an expert

on the common law def ini t ion of t tper iodicalst t ,  nor as to the appl icat ion of

such definition to publicatioos asserted by petitioners to be sales tar exeupt

r rper iod ica ls .  t '

CONCTUSIONS OF tAId

A. That pet i t ioners, Black Jack Distr ibutors, Inc.,  and Alfred Scott i

were duly notified of the Determination and Demand by the Audit Division that

additional sales taxes were due for the periods from June 1, 1974 through llay

3 1 ,  1 9 7 7  .

B. That the Notice of Determination and Demand being duly received in

evidence, jur isdict ion in this matter was establ ished.

C. That as applied to the issue herein involved, the conmon lard definition

of a "periodical t '  is found to be:

a. f t  nust be publ ished at stated intervals;

b. It nust have the element of general availability to the public;

c. ft must have continuity as to title and general nature of content fron

issue to  i ssue l

d. I t  must not,  ei ther singly,  or when successive issues are put together,

constitute a book; and

e. Each number must contain a variety of original articles by different

authors devoted either to general literature, the sciences or the arts, sone

special  industry,  profession, sport  or other f ie lds of endeavor.
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D. Petitioners failed to prove that the items asserted to be I'publications[

contained a var iety of or iginal  art ic les by di f ferent authors. Accordingly,

petitioners have not sustained their burden of proof that the publications

sold by Black Jack were'rper iodicals" within the meaning of Sect ion 1115(a)(5)

of the Tax Law.

E. That application of the conmon law definition of the word periodical used

in Sect ion 1115(a)(5) of the Tax law to Black Jack's business, does not raise

first ammendment or equal protection issues.

F. That petitioners did not sustain their burden of proof to show that the

revenues from the operation of the peep show machines was sufficiently separated

from other revenues so as not to be includable in taxable sales.

G. That in accordance with Conclusions of Law t tCt 'and t tDtt ,  the pet i t ion

is denied in all respects, and the Notice of Deternination and Denand issued

January 24, 1978 is sustained, with penalties and interest to the date of

paynent.

DATED: Albany, New York

ItrAY 0 6 1983
STATE TAX COI{MISSION

PRESIDE}M



STATE OF I{EW YORK

STAIE TN( CO},II{ISSION

for Redeteruination of a Defieiency or a Revision
of a Deternination or a Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax f,aw for the Period
6/r174-s/31177

State of l.lew York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is ao euployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the witbin notice of Decislon by certified
nail upon Blach Jack Distributors, Iuc. & Alfred Scotti, Individually and ag
Officer, the petitioners in the within proceeding, bV enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:

B1ack Jack Distr ibutors, Inc.
& Alfred Scotti, Individually and as Officer
2r0 W" 42nd St.
New York, l{Y 10036

and by depositing sane enclosed in a postpaid properly addressed rrrapper in a
(post office or official depository) under the exclusive care and custody of
the United $tates Postal $ervice within the State of New York.

In the ltatter of the Petition
o f

Black Jack Distr ibutors, fnc.
& Alfred Scotti, fndividually and as Officer AFTIDAVIT OF }TAIIIIIG

that the said addresaee is the petitiooer
fortb on said rdrapper is the last kuowa address

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before ne this
6tb day of May, 1983.

oafgs PtRsuA$r m ral l|tt
sEctIoN 17t



STATI OT NET{ YORK

STATts TN( CO}ITfiSSION

n the Matter o tion
o f

Black Jack Distr ibutors, Inc.
& Alfred $cotti, Individually atrd as Officer

for Redetermination of a Deficiency or a Revision
of a Determiaation or a Refund of $ales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Period 6/ 7 /7 4-5/ 3t/77 .

ATT'IDAVIT Otr' MAIf,II{G

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is aa euployee
of the Department of Taxation and Finance, over 18 years of age, aad that on
the 6th day of May, 1983, he gerved the within aotice of Decision by certifted
nail upon llerald Price Fahringer the representative of the petitioaere in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as follows:

Heral-d Price Fahringer
Lipsitz, Green, tr'ahringer, Roll, $cbuller & Janes
540 Hadison Ave.
New York, }{Y 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of l{ew york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said nrapper is the
laet knordn address of the representative of the petitioaer.

Sworn to before ne this
5th day of May, 1983.

OATHS PUNSUANT TO lIX &Ar
sEclIoN r?d

AUTHORIZED TO ADIIINISIER
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6n 1.983

Black Jack Distr ibutors, Inc.
& Alfred Scotti, Individually and as Officer
2r0 W. 42nd St.
New York, NY 10035

Gentlemes;

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative Level.
Pursuant to sectioa(s) 1138 of the Tax Law, any proceediag in court to review
an adverse decision by the State Tax Comission cao only be instituted under
Article 78 of the Civil Practice Laws and Rul-es, aad nust be commenced in the
Sr.lpreme Court of tbe State of New York, A1bany County, wlthin 4 nonths from the
date of this notice.

Inquiries concerning the cornButation of tax due or refund allowed in accordence
with this decieion nay be addressed to:

cc :

l{Y$ Dept. Taxation and Finance
Law Bureau - titigation Unit
Albany, New York 12227
Pbone /, (518) 457-2070

Very truly yours,

STATE TN( CO}IMISSION

Petitioner' s Representative
Herald Price Fahrioger
Lipsitz, Greea, Fahringer, Roll, Schul}er & Janes
540 lladison Ave.
New York, IIY 10022
Taxing Bureaut s Representative



- a

STATE 0F NEW YORK

STATE TAX COU}fiSSION

fn the Matter of the Petition

of

BTACK JACK DISTRIBUToRS, rM.
and

AtfRED SCOTTI, Indlividually and as an Officer

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 atd 29
of the Tax Law for the Period June l, lg74
through May 31, 1977

DECISION

Peti t ioners, Black Jack Distr ibutors, fnc.,  and Alfred Scott i ,  individual ly

and as an officer, 2lO t{est 42nd Street, New Ydrk, ilew York 10036, filed a

petition for revision of a determination or for refund of sales aad use taxeg

under Articles 28 and 29 of the Tax Law for the period June l, 1974 through

lfay 31 ,  1977 (Fi le No. 21914).

A fornal hearing was held before Archibald F. Robertsoa, Jr., f,earing

Officer, at the offices of the State Tax Comission, Two tforld Trade Center,

New York, New York, on January 24, 1980, at. g:r5 A-M. Petitioners appearcd by

f , i p s i t z , G r e e n , F a h r i n g e r , R o 1 1 , S c h u 1 1 e r a n d J a n e s , E s q s . , ( f l e r a 1 d P r i c e

tr'ahringer, Esq., of counsel.) The Audit Division appeared by Ralph J. Vecchio,

Esq. ,  (E l len  Purce l l ,  Esq . r  o f  counse l ) .  
1 i . .

rssuEs

1. Whether petitioners sustained their burdea of proof that the publications

sold by Black Jack Distributors, Inc. were I'periodicals'r trithin the neaning of

Sect ion r1$(a)(5) of the Tax f ,aw,

2. hlhether the revenue from the operation of the filn viewing oachincs

was sufficiently identified in the revenues received by petitiooers ao as to be

properly excluded ffon taxable recelptq.
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FII{DINGS OF FACT

t .  Pet i t ioners, Black Jack Distr ibutors, Inc. ("Black Jack"),  and Alfred

Scotti, received from the Audit Division a Notice of Deternination and Denand

for Paynent of Sales and Use Taxes Due dated Janaary 24, 1978, in the anount of

$49'073.46 exclusive of penalt ies and interest for the period from June 1, lg74

through May 31 ,  1977.

2. Black Jack executed a consent extending the period of limitations for

assessment of sales and use taxes to June 20, 1978.

3. Black Jack is a registered vendor which operates a bookstore at 210 ldest

42nd Street,  New York, New York 10036. Alfred Scott i  is an off icer of Black

Jack, which during the periods herein involved was engaged in the retail business

of sel l ing books, novelt ies, f i l rns, rubber suppl ies and devices, and publ icat ions.

Black Jack offered i ts patrons, for a pr ice, the use of f i lm viewing machines,

commonly known as peep shows.

4. Pet i t ioner Black Jack Distr ibutors, fnc.,  f i led Sales and Use Tax

Returns for the audit period herein involved, reporting taxable sales of

$64'809.00, which was somewhat less than 10% of the gross sales reported on i ts

federal  income tax returns for the period herein involved. Black Jack's gross

sa les  fo r  tha t  per iod  were  $704,118.00 .

5. An audit of Black Jackts records found them to be inconplete and

required an auditor to use a test period to deternine the anount of tax. The

auditor found that 32.9'L of the purchases were devices and novelt ies conceded

by petitioners to be taxable. Petitioner B1ack Jack had reported such purchases

to be 10'f,. Upon audit, purchases of nevrspapers rdere found to be 8.4%, of which

half were allowed as tax exempt, including 'tscrew'f magazine. The renaining

purchases, approximately 60o1,, were of items which consisted of purchases of
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items which petitioners view as exenpt publicat.ionsr. The sales tax audit

determined that Black Jack's taxable sales were $6741545.00, nearly 96% of the

g r o s s  s a l e s .

6. Black Jackrs revenues from the film viewing nachines on its premises

$iere not segregated as such on its books and records.

7. Dr.  Charles Winich, an expert  in sociology and pornography, test i f ied

on behalf  of  pet i t ioners. Pet i t ioners did not qual i fy Dr.  t { in ich as an expert

on the common law definition of "periodicalsr', nor as to the application of

such definition to publications asserted by petitioners to be sales tax exeupt

"per iod ica ls .  "

CONCLUSIONS OF LAT{

A. That pet i t ioners, Black Jack Distr ibutors, Inc.,  and Alfred Scott i

were duly notified of the Determination and Demand by the Audit Division that

additional sales taxes were due for the periods fron Jrrne 1r 1974 through May

3 1 ,  t 9 7 7 .

B. That the Notice of Determination and Demand being duly received in

evidence, jur isdict ion in this matter was establ ished.

C. That as applied to the issue herein involved, the corrmon law definition

of a "periodical tr  is found to be:

a. I t  must be publ ished at stated intervals;

b. It must have the element of general availability to the public;

c. ft must have continuity as to title and general nature of content from

issue to  i ssue;

d. I t  must not,  ei ther singly,  or when successive issues are put together,

const i tute a book; and

e. Each number must contain a variety of original articles by different

authors devoted either to general literature, the sciences or the arts, some

special  industry,  profession, sport  or other f ie lds of endeavor.



-4-

D. Petitioners failed to prove that the itens asserted to be "publicationsrl

contained a variety of original articles by different authors. Accordingly,

petitioners have not sustained their burden of proof that the publications

sold by Black Jack were "periodicals" within the neaning of Section 1115(a)(5)

of the Tax Law.

E. That application of the coruron law defiaitioo of the word periodical used

in Sect ion 1115(a)(5) of the Tax Law to Black Jack's busLness, does not raise

first ammendment or equal protection issues.

F. That petiti.oners did not sustain their burden of proof to sbow that the

revenues from the operation of the peep show machines was sufficiently separated

from other reveoues so as aot to be includable in taxable saleg.

G. That in accordance with Conclusioas of f,aw "C'r and trDtr, the petl.tion

is denied in all respects, and the Notice of Determination and Demand issued

January 24, 1978 is sustained, with penalties and interest to the date of

pa]tment.

DATED: Albany, l{ew York

MAY 0 6 1983
STATE TAX COI,TIfiSSION




