
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

AprLL 27, 1983

Beverly Automotive City, Inc.
555 Coney Island Ave.
Brook1yn, NY 11218

Geatlernen:

P1ease take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Connission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerniog the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
f,aw Bureau - Litigation Unit
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COI{I{ISSION

cc: Petit ioner's Representative
Morri"s Turetzky
Turetzky, Sternheim Co.
114 Liberty Street
New York, NY 10006
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BE\JERLY AUTOMOTIVE CITY, INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Periods Decenber 1, L978
through February 28, L979, March 1, 1979
through May 31, L979 and Juoe 1, 1979 through
August  31 ,  7979.

DECISION

Petit ioner, Beverly Automotive City, Inc., 555 Coney Island Avenue,

Brooklyn, New York 11218, f i led a petit ion for revision of a detennination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the periods December 1, 1978 through February 28, L979, March 1, 1979 through

May 31,7979 and June 1,  1979 through August  31,  1979 (F i le  No.  32886) .

A small claims hearing was held before Arthur Johnson, I learing Off icer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on June 16, 1982 at 10:45 A.M. Petit ioner appeared by Morris Turetzky,

Esq. The Audit Division appeared by Paul B. Coburn, Esq. (Wil l iam Fox, Esq.,

o f  counsel ) .

ISSI'E

hlhether the penalty asserted against petit ioner for fai lure to f i le sales

tax returns monthly should be cancelled.

FINDINGS OF FACT

1. 0n September 19, L978, petit ioner, Beverly Automotive City, Inc.,

filed its New York State and local Sales and Use Tax Return for the quarterly



period June 1, 7978 through August 31, L978

as  $304 ,402 .A0 .

on which taxable sales lrere reported

The Tax Compliance Bureau issued notices and demand for payment of

sales and use taxes due against pet i t ioner assert ing penalty and interest as

fo l lows:

Date

September 14, L979
November 28, L979
January 14, 1980

Period Ending

February 28, 7979
May  31 ,  1979
August 31, 1979

Anount Due

$ 767  .70
1,016.49
1  ,005 .  1  1

The foregoing notices rdere issued for petit ioner's fai lure to f i le sales tax

returns nonthly for the above periods. Petitioner,was required to file monthly

for said periods because taxable sales for the period June 1, L978 through

Augus t  31 ,  1978  exceeded  $300 ,000 .00 .

3.  Pet i t ionerrs  taxable sa les never  reached $300,000.00 in  any quar ter

preceeding June 1, 1978 through August 31, '1978 or thereafter.

4. Petit ioner f i led quarterly sales tax returns for the periods

Petit ioner rel ied on its accountant for the preparation of sales tax

Petitioner first became aware of monthly filing requirements when it

the notice issued September 14, 1979.

5. Petit ioner t imely f i led sales tax returns for al l  preceeding

at  issue.

returns.

received

per iods.

C0NCIUSIoNS 0F [Ahr

A. That sect ion 1136(a) of the Tax law provides that al l  vendors whose

taxable receipts total three hundred thousand dollars or nore in any one

quarter are required to file monthly sales tax returns in addition to a guarterly

return.

That pet i t ionerts taxable sales for the quarter ly per iod ending

August 31, 1978 were more than $300,000.00 and as a result ,  pet i t ioner ldas



-3 -

required to file a part-quarterly return for the first two months of each of

the quarters at issue; that said returns were required to be filed within 20

days after the end of each nonth in accordance with subdivision (b) of section

1135 of the Tax Law.

B. That section 1145(a)(f) of the Tax law authorizes the imposit ion of

penalty and interest for failure to file a return or pay over any tax when due.

Said section also provides for the Tax Comission's remission of penalty and

that portion of interest exceeding the statutory minimun in the event that

failure to file a return or pay over any taxes was due to reasonable cause.

C. That petit ioner's fai lure to f i le part-quarterly monthly returns for

the periods at issue was due to reasonable cause and not due to wil I ful neglect

or intent to disobey the taxing statutes. Accordingly, the penalty is cancelled

and interest is reduced to the minimum statutory rate.

D. That the petition of Beverly Autonotive City, fnc. is granted and the

notices and demand for payment of sales and use taxes due issued September 14,

1979, November 28, 1979 and January 14, 1980 shall  be modif ied accordingly.

DATBD: Albany, New York

APR 2 ? 1983
STATE TAX COMMISSION

GW4-^
PRXSIDENT



STATE Otr'NEW YORK

STATE TAX COM}TISSION

In the Matter of the Petition
of,

Beverly Automotive City, Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 21 28/79-Ltl  30 / 79 .

AIT'IDAVIT OF }TAIIINC

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and tbat on
the 27th day of April, 1983, he served the within notice of Decision by
certified nail upon Beverly Automotive City, Inc., the petiti.oner in the
within proceedinS, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Beverly Autonotive City, Inc.
555 Coney Island Ave.
Brooklyn, NY 11218

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei tle exilusive care and cuilody of
the united states Postal service within the statd of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne this
27th day of Apri l ,  1983.

oArns PtRsuAt{r 10 ltx I'rt
SBCTION 174



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Beverly Autourotive City, Inc.
AIT'IDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 2/ 28/ 79-7t l3a 179 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Fiaance, over 18 years of age, and that on
the 27th day of April, 1983, he served the within notice of Decision by
certified mail upon Morris Turetzky the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Morris Turetzky
Turetzky, Sternhein Co.
114 Liberty Street
New York, NY 10006

aod by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representati,ve
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.

AUT}IORIZED TO slm
OAfHS PIJRSUANI
sEcuoN 174

TO IAX IJIT
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Beverly Autonotive City, Inc.
555 Coney Island Ave.
Brooklyn, NY 11218

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Apri.L 27 , 1983

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding ia court to review
an adverse decision by the State Tax Cormiision ian only ie instituted under
Article 78 of the civil Practice Laws and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron thedate of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordancewith this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigat,ion Unit
Albany, New York 12227
Phone lI (518) 45].-2070

Very truly yours,

STATE TN( COil}fiSSION

Petitioner t s Representative
Morris Turetzky
Turetzky, Sternheim Co.
114 Liberty Street
New York, NY 10006
Taxing Bureau's Representative
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STATE OF ilTEW YORK

STATE TN( COIOfiSSION

In the Matter of the PetiSion

o f

BEVSRLY AUTOMOTIIE CIIT, INC.

for Revision of a Deternination or for Refuod
of Sales and Use Taxes r:nder Articles 28 aod 29
of the Tax f,at* for the Periods Decenber 1, 1978
through February 28, L979, March 1, 1979
through l{ay 31, \979 and Juoe 1, 1979 through
Augus t  31 ,  L979 .

DECISIOI{

Petit ioner, Beverly Autonotive City, Ioc., 555 Coaey Island Avenuet

Brooklyn, Nev York 11218, f i led a petit ion for revision of a detersination or

for refund of sales and use taxes under Articles 28 aad 29 of the Tax taw for

the periods December 1, 1978 through February 28, 1979, l{arch 1, 1979 through

May 31, 1979 and June 1, 1979 through August 31, 1979 (Fi le No. 32885).

A small claims hearing was held before Artbur Johnsoon Hearing 0fficer, at

the off ices of the State Tax Cormission, Two World Trade Center, New York, New

York, on June 16, 1982 at 10:45 A.M. PetiLioner appeared by t{orris Turetzkyt

Esq. The Audit Division appeared by Paul B. Coburn, Esq. ( l{ i l l ian Fox, Esq.,

o f  counse l ) .

rssnE

Whether the penalty asserted agaiast, petitioner for failure to file sales

tax returns Bonthly should be cancelled.

FI}IDINGS OF FACT

1.  0n September 19,  1978,  pet i t ioner ,  Bever ly  Automot ive Ci ty ,  Inc. ,

filed it's New York State aad Local Sales and Use Tax Return for the quarterly



-2-

period June 1, 1978 through August 31, 1978 oa which taxable sales lrere reported

as  $304 ,402 .00 .

The Tax Compliance Bureau issued trotices and denand for payuert of

sales and use taxes due against petiLi.ooer asserting peaalty and interest as

fo l l ows :

Date Period Ending Anount Due

September 14, 1979 February 28, 1979
Novenber 28, t979
January 14, 1980

May 31,  L979
August 31, 1979

$ 767 .70
L ,A t6  ,49
1  ,006 .  1  1

The foregoing notices were issued for petit ioner's fai lure to f i le sales tar

returns monthly for the above periods. Petitiooer was required to file nontbly

for said periods because taxable sales for the period Juae 1 , tg78 through

August  31,  1978 exceeded $300,000.00.

3. Petit ionerrs taxable sales never reached $300,000.00 ia any quarter

preceeding June 1, 1978 through August 31, 1978 or thereafter.

4, Petit ioner f i led quarterly sales tax returns for the periods at issue.

Petit ioner rel ied on its accountant for the preparation oft r"1", tax returns.

Petitioner first becane aware of monthly filing requiremeats when it received

the notice issued September 1.4, Lg7g.

5. Petit ioner t inely f i led sales tax returas for al l  preceediag periods.

CONCIUSIONS OF f,AW

A. That section 1136(a) of the Tax Law provides that a1I veadors whose

taxable receipts total three hundred thousaad dollars or more in any one

quarter are required to file monthly sales tax returns in addition to a quarterly

return.

That petit , ionerrs taxable sales for the guarterly period eoding

August  31,  1978 were more than $300,000.00 and as a resul t ,  pet i t ioner  was
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required to file a part-quarterly retura for the first two moaths of each of

the quarters at issuel Lhat said returns were required to be filed within 20

days after the ead of each moath in accordance with subdivisioa (b) of section

1136 of the Tax f,aw.

B. That sectioo 1145(a)(1) of the Tax Law authorizes the inpositioa of

penalty and interest for failure to file a returo or pay over aay tax when due.

Said secCion also provides for the Tax Conmissioq's renj.ssion of penalty aad

that portion of interest exceeding the statutory ninimun in the eveat that

failure to file a return or pay over any Laxes was due to reasonable cause.

C. That petit ioner's fai lure to f i le part-quarterly moothly returns for

the periods at issue was due to reasooable cause and sot due to willful aeglect

or intent to disobey the taxing statutes. Accordingly, the penalty is cancelled

and iaterest is reduced to the nininnn statutory rate.

D. That the petition of Beverly Autonotive City, Inc. is granted and the

notices and denand for palpent of sales aad use taxes due issued Septenber 14,

1979, l lovenber 28, 1979 and January 14, 1980 sball  be modif ied accordingly.

DATED: ALbany, $ew York STATE TA.X COMI,fiSSION

APR 27 1983
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