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Gentlernen:

Please take not ice of the Decision of
herewith.

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 24, 1983

Anthony Barnell & louis Cacciola
d,/b/a Taft Grove Partnership
1130 hlol f  St.
Syracuse, NY 13208

the State Tax Comissifon enclosed

i
You have now exhausted your right of review at the administgative l_evel.
Pursuant to section(s) 11.38 of the Tax Law, any proceeding ip court to review
an adverse decision by the State Tax Cornrnission can only be .5.nstits!6d rrnflea
Article 78 of the Civil Practice law and Rules, and must be ,conmeuced in the
Suprene Court of the State of New York, Albany County, withiS 4 months fron the
date of this not ice.

Inquiri.es concerning the computation of tax due or refund a![owed in accordauce
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 Stare Campus
Albany, New York 12227
Phone /i (518) 457-2070

Very truly you#,

l

STATE TN( COllt{IbSrOr

Petitioner' s Representative
Richard E. Silverman
Gubman, Lowenstein & Silverman
4309 Genesee St.
Dewit t ,  NY 13214
Taxing Bureaut s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

AT.ITHONY BARNELL A}ID LOUIS CACCIOLA
DlBIA TAFT GROVE PARTNERSHIP

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlods December 1, L969
through November 30, L972, and June 1, L974
through Decenber 31, L975.

ISSUE

Whether the Audlt Division properly determined

saLes tax l labi l - i ty.

FINDINGS OF FACT

Petitloners, Anthony Barnell and Louis Cacciol-a, d

1130 Wolf  Street,  Syracuse, New York 13208, f i led a pet

determLnation or for refund of saLes and use taxes unde

the Tax Law for the perlods Decenber L, 1969 through No

June 1, L974 through December 31, f975 (Fi le Nos. L5263

A fornal- hearing was held before Jull"us E. Braun,

off ices of the State Tax Conmlssion, State Off ice Bul ld

St ree t ,  Syracuse,  New York ,  on  Apr i l  30 ,  1981 a t  1 :45  P

be subnLtted by June 2, L982. Petltioners appeared by

C.P.A. The Audit  Divis ion appeared by Ralph J. Vecchlo

Esq.  r  o f  counse l ) .

pet l t loners Ithe

audLtr the

paynent of

1d

or

ta* f+
aenana 

I

1. On March 19,

Audit Dlvision issued

1976, as the result of an income

two notice of determLnation and



-2-

saLes and use taxes due against petitloners, Anthony Barnell and Louis Cacciola,

dlbla Taft  Grove Partnershtp. NotLce number 90,190,003 cove{ed the Taft  Grove

and asserted addltional tax due in the Eilnount of $1 1776.10, li lus penalty and
t l

i n te res t  o f  $11010.79 ,  fo t  a  to ta l  o f  $2 ,786.89  fo r  the  ner i {d  December  1 ,  L969

l i
through November 30, 1972. Notice number 90,190,002 coveredfthe New l{olf Inn

and asserted addlt lonal- tax due in the amount of $5,138.92, {Lus penalty and

interest of $2 1892.44, fot a total of $8,031.36 for the nerl$d December 1, L969
L L

through Decenber 30, Lg72.

2. On July 15, L977, the Audlt Dlvlslon issued a subse{uent Nottce of

Determinat lon'and Demand for Paynent of Sales and Use Taxes due (90r7601577)
I

agalnst Anthony Barnell and LouLs Cacclola d,/b/a Taft Grove $arnership for the

I
perlod June l ,  1974 through December 31, 1975. Said notLce $overed the Taft

Grove and asserted addit lonal tax due in the amount of $4,64q.31, pl-us penalty

a n d  l n t e r e s t  o f  $ 8 6 2 . 4 0 ,  f o r  a  t o t a l  o f  $ 5 , 5 1 0 . 7 1 .

3. 0n February 26, 1976, petitloners Anthony Barnell arfd Louls Cacclola

eaeh pleaded guil-ty in the Albany City Pottce Court to tno c{pnts of flllng

fal-se and fraudulent New York State Combined Incone Tax Retu{ins with the lntent

to evade the paynent of tax for the years 1971 and Lg72. Th{y admltted to the

Li
fraudul-ent actLons in 1971 and, L972 but protested the amount{ asserted to be

due. l l
4. The Taft Grove Partnership operated two bar and gril$.s, the Taft Grove

1i
on Taft Road, East Syracuse, New York and the New l{olf Inn a! 1130 Wolf Street,

Syracuse, New York. Petitioners filed two Federal partnership returns for the

businesses. Petitioners kept their business books and recor4S ft an infornal

manner. Buslness transactions were recorded on pleces of tabft-et paper which

were subsequently given to the Partnershlpfs accountant. Th4] accountant dld

l l



not have access to pet i t ioners I

in saLes figures as recorded.

-3-

bank deposit records and the{e were Lnconsistencles

5. The lncome tax audltor deemed petitionerst records qo be lnadequate to

conduct a proper audit and he performed an incone reconstruc$lon audlt by the

source and appl-ication of funds nethod. The audltor then tufrned over hls

flndings to the Speclal- Investigatlons Bureau which reconstnlcted l-ncone by the

bank deposLt method of audlt. The speclal lnvestlgator 
",rbp{"r."d 

bank recorde

of petitLonerst buslness and personal accounts for the p.rtpod. of determining

the amount of income received by petitioners during the peridd ln lssue. As a

result  of  the audit ,  i t  was found that a di f ference of appro: l lmately $118,000

existed between actual- income and income as reported on the Sartnership returns.

Petitioners could offer no expLanatlon for thl-s dlecrepancy. One account,

deslgnated the 'fsunshlne Fund[ by petitioners, contained inc{me from the groeg

receipts of the buslness whlch was al l -egedly to be set asLde for pett t lonersr

retlrement. The receipts deposited ln the aforesaid account frere never ehown

to the Partnershiprs accountant when he prepared the Partner$[rffrs tax returna.

Therefore, the income in the frsunshlne Fundrr was not reporte{" on the partnership

returns.

6, The Audit Dtvislon deemed the additional lncome det$r:nlned for the

years 1970 through 1972 to be omitted sales which conprlsed $re basls of the

sales tax assessments Lssued under not lce numbers 90r190r003 pnd 90r190'002

[Finding of Fact / f l ] .  Pet l t ioners claimed that al l -  of  the Pf i tnershlpf s

business and personal taxes due had been paid

found ln the rrSunshlne Fundrr and that tax was

7. NotLce number 90,760,577 [Flnding of

wlth the excep$fl.on of the recelpts

due onl-y on thqFe receipts.

Fact ll2l was LdFued based on a

proJect lon of the f lnding for the years 1970 through L972.
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CONCLUSIONS OF LAW

A. That sect l .on 1138(a) of the Tax Law provldes that rr{ t ) f  necessary, the

tax may be est inated on the basis of external indices.rr  f f relpoor condit ion of

the partnershiprg records together with unreported receipts *:rd petltlonersr

admission of fraud clearly indlcated the need for usLng exte{nal lndices to

determine tax due.

i
B. That fr(w)hen records are not provided or are inconpflete and insufflclent,

it ls [the Tax Conrmissionts] duty to select a method t"."or,.Uly calcuLated to

reflect the taxes due. The burden then rests upon the taxpajler to demonstrate

by clear and convinclng evldence that the method of audlt or the amount of the

tax assessed was erroneoustt (Surface Llne Operators Fraternall organlzatlon' Inc.

I:_-Tg!ry., 85 A.D.2d 858).

C. That the source and appl-tcation of funds and bank dq ostt methods of

audLting are generally aceepted indlrect audlt methods and w{re properly
t

perforned accordlng to established accountlng prlnciples. Ttle audlt findinge

rdere uncontroverted by any documentary or other evidence sub{itted by petltloners.

D. That walver of penalty and interest ls unnarranted ilFr view of petitloners'

admlssions to fll lng of false and fraudulent tax returns.
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E. That the petitlon of Anthony Barnel-l and Louls Caccfiola d/b/a Taf.t

Grove Partnership ls denled and the notlces of deterninatlonland denand for

paynent of sales and use taxes due issued on March 19, 1976 {nd on July 15'

1977 are sustained.

DATED: Albany, New York STATE TAX COUMISSION

JUN 2 4 1983

COMMISSI
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State of New York - De,partmgnt of Taxation
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of Request

z/s lrt

Requested by Tax Appeals Bureau
Rcorn 1A7 - Eidg.'#.9.
Sj ' , , -  f * r - r :s

PLease find nnost recent address of taxpayer described below; retutn to person named above.

Results of search by Fi les

ocial  Securi ty N Date  o f  Pet i t ion

a d d r e s s :

[- l  s.r" as above, no better address

earched by Sect ion Date of Search

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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