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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227 |

June 24, 1983

Anthony Barnell & Louis Cacciola |

d/b/a Taft Grove Partnership
1130 Wolf St.
Syracuse, NY 13208

Gentlemen:

Please take notice of the Decision of the State Tax Commissi
herewith.

on enclosed

You have now exhausted your right of review at the administrative level.

Pursuant to section(s) 1138 of the Tax Law, any proceeding i
an adverse decision by the State Tax Commission can only be
Article 78 of the Civil Practice Law and Rules, and must be

in court to review
dinstituted under
commenced in the

Supreme Court of the State of New York, Albany County, within 4 months from the

date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance

with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9 State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly youﬁé,

STATE TAX COMMI

cc: Petitioner's Representative
Richard E. Silverman
Gubman, Lowenstein & Silverman
4309 Genesee St.
Dewitt, NY 13214
Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition !
of i

ANTHONY BARNELL AND LOUIS CACCIOLA |
D/B/A TAFT GROVE PARTNERSHIP : DECISION

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29 |
of the Tax Law for the Periods December 1, 1969 : i
through November 30, 1972, and June 1, 1974 : !
through December 31, 1975,

Petitioners, Anthony Barnell and Louis Cacciola, d/b/a faft Grove Partnership,
1130 Wolf Street, Syracuse, New York 13208, filed a petitionhfor revision of a
determination or for refund of sales and use taxes under Art*cles 28 and 29 of
the Tax Law for the periods December 1, 1969 through Novembe# 30, 1972, and
June 1, 1974 through December 31, 1975 (File Nos. 15263, 152&% and 20773).

A formal hearing was held before Julius E. Braun, Heariﬁg Officer, at the
offices of the State Tax Commission, State Office Building, %}3 East Washington
Street, Syracuse, New York, on April 30, 1981 at 1:45 f.M., 4§th all briefs to
be submitted by June 2, 1982, Petitioners appeared by Richarﬁ E. Silverman,

C.P.A. The Audit Division appeared by Ralph J. Vecchio, Esq.i(Paul A. Lefebvre,
Esq., of counsel).

ISSUE i

Whether the Audit Division properly determined the amount of petitioners'
sales tax liability.

FINDINGS OF FACT

1. On March 19, 1976, as the result of an income tax fTﬁld audit, the
0

Audit Division issued two notice of determination and demand %or payment of
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sales and use taxes due against petitioners, Anthony Barnell%and Louis Cacciola,
d/b/a Taft Grove Partnership. Notice number 90,190,003 cove#ed the Taft Grove
and asserted additional tax due in the amount of $1,776.10, #lus penalty and
interest of $1,010.79, for a total of $2,786.89 for the peri%d December 1, 1969
through November 30, 1972. Notice number 90,190,002 coveredche New Wolf Inn
and asserted additional tax due in the amount of $5,138.92, plus penalty and
interest of $2,892.44, for a total of $8,031.36 for the peri#d December 1, 1969
through December 30, 1972. “
2. On July 15, 1977, the Audit Division issued a subse%uent Notice of
Determination and Demand for Payment of Sales and Use Taxes due (90,760,577)
against Anthony Barnell and Louis Cacciola d/b/a Taft Grove éarnership for the

I
period June 1, 1974 through December 31, 1975. Said notice ¢overed the Taft

Grove and asserted additional tax due in the amount of $4, 648 31, plus penalty

and interest of $862.40, for a total of $5,510.71.
3. On February 26, 1976, petitioners Anthony Barnell awﬂ Louis Cacciola
each pleaded guilty in the Albany City Police Court to two c&uuts of filing
false and fraudulent New York State Combined Income Tax Retuﬁ@s with the intent
to evade the payment of tax for the years 1971 and 1972. Thjy admitted to the

l
fraudulent actions in 1971 and 1972 but protested the amounts asserted to be
il
|
V

4., The Taft Grove Partnership operated two bar and griﬂﬂs, the Taft Grove

due.

on Taft Road, East Syracuse, New York and the New Wolf Inn ad\1130 Wolf Street,
Syracuse, New York. Petitioners filed two Federal partnershﬂp returns for the
businesses. Petitioners kept their business books and recordé in an informal

|
manner. Business transactions were recorded on pieces of taqget paper which

were subsequently given to the Partnership's accountant. Thé:accountant did
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not have access to petitioners' bank deposit records and the#e were inconsistencies

!
in sales figures as recorded.

5. The income tax auditor deemed petitioners' records Fo be inadequate to

conduct a proper audit and he performed an income reconstrucﬁion audit by the

source and application of funds method. The auditor then tu%ned over his
findings to the Special Investigations Bureau which reconstr&cted income by the
bank deposit method of audit. The special investigator subp%enaed bank records
of petitioners' business and personal accounts for the purpo%e of determining
the amount of income received by petitioners during the peri&d in issue. As a
result of the audit, it was found that a difference of approﬂimately $118,000
existed between actual income and income as reported on the ﬁartnership returns.
Petitioners could offer no explanation for this discrepancy.“ One account,
designated the "Sunshine Fund" by petitioners, contained inc#me from the gross
receipts of the business which was allegedly to be set asideﬁfor petitioners'
retirement. The receipts deposited in the aforesaid accountiﬁere never shown
to the Partnership's accountant when he prepared the Partnerﬁpip's tax returns.
Therefore, the income in the "Sunshine Fund" was not reporte*ion the partnership
returns. ﬁ

6. The Audit Division deemed the additional income det%rmined for the
years 1970 through 1972 to be omitted sales &hich comprised %ﬁe basis of the
sales tax assessments issued under notice numbers 90,190,003}?nd 90,190,002

|

[Finding of Fact #l1]. Petitioners claimed that all of the P##tnership's
business and personal taxes due had been paid with the excepéﬁon of the receipts
found in the "Sunshine Fund" and that tax was due only on thdge receipts.

7. Notice number 90,760,577 [Finding of Fact #2] was ié%ued based on a

projection of the finding for the years 1970 through 1972,
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CONCLUSIONS OF LAW

A. That section 1138(a) of the Tax Law provides that "ai)f necessary, the
tax may be estimated on the basis of external indices." Theupoor condition of
the partnership's records together with unreported receipts ind petitioners'
admission of fraud clearly indicated the need for using exte#nal indices to
determine tax due. ﬁ

B. That "(w)hen records are not provided or are incomp#ete and insufficient,
it is [the Tax Commission's] duty to select a method reasonaﬁly calculated to
reflect the taxes due., The burden then rests upon the taxpaﬂer to demonstrate

by clear and convincing evidence that the method of audit orﬁthe amount of the

tax assessed was erroneous" (Surface Line Operators Fraternal Organization, Inc.

v. Tully, 85 A.D.2d 858).
C. That the source and application of funds and bank dﬂposit methods of
auditing are generally accepted indirect audit methods and w%¥e properly
performed according to established accounting principles. TJe audit findings

were uncontroverted by any documentary or other evidence submitted by petitioners.

D. That waiver of penalty and interest is unwarranted ﬂh view of petitioners'’
l
admissions to filing of false and fraudulent tax returns, 1

i
|
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E. That the petition of Anthony Barnell and Louis Cacc*ola d/b/a Taft

Grove Partnership is denied and the notices of determinationfand demand for

payment of sales and use taxes due issued on March 19, 1976 4nd on July 15,

1977 are sustained.

DATED: Albany, New York

JUN 241983

STATE TAX COMMISSION

__MQ__%-__
PRESIDENT

@&é&\_f\

COMMISSIOYER
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TA-36 (9/76) " State of New York - Department of Taxation and j‘inanée
‘ . Tax Appeals Bureau |

REQUEST FOR BETTER ADDRESS

Requested by Tax Appeals Bureau \ Unit Date of Request

Room 107 - Bidg. #9 "a

cr P ey
e 12227 | '7/ 5 / &3

Please find most recent address of taxpayer described below; retuf@’n to person named above.

Social Security Number Date of Petition

F e | CES

Name

e~ Baptt € dsw Cocriater

A T S At
4% 7

Results of search by Files

D New address:

D Same as above, no better address

L—_l Other: .

Searched by Section : Date of Search

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER
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