
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28, 1983

Balsam Amu
1221 Bower
Brooklyn,

Gentlemen:

Please take notice of the Decision of the State Tax Comni
herewith.

You have now exhausted your right of review at the admini
Pursuant to section(s) 1139 of the Tax Law, any proceedi
an adverse decision by the State Tax Commission can only

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /i9 State Campus
Albany, New York 12227
Phone i/ (518) 457-za7a

Very truly

STATE TN(

c c : Petit ioner' s Representative
J. Vincent Gallagher
Twohy, Kelleher & Gallagher
130 Pierrepont St.
Brooklyn, NY 11201
Taxing Bureaut s Representative

sements
v
NY 1T224

Article 78 of the Civi l  Practice Law and Rules, and must
Supreme Court of the State of New York, Albany County, wi
date of this notice.

Inquiries concerning the computation of tax due or refund
with this decision nay be addressed to:

ion enclosed

trative level.
in court to review
instituted under
comnenced in the

in 4 months fron the

llowed in accordance
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BAISAU AMUSE}IENTS

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Periods 1978, 1979 and
1 9 8 0 .

Pet i t ioner,  Balsan Amusements, 1221 Bowery,

f i led a pet i t ion for revision of a determinat ion

taxes under Articles 28 and 29 of the Tax Law for

1 9 8 0  ( F i l e  N o .  3 0 7 5 7 ) .

Brooklyn

or for

DECISION

York 11224,

of sales and use

!978,  1979 and

New

und

the per s

A smal l  c laims hearing was held before Judy l{ .  Clark, Hearing Off icer,  at

the off ices of the State Tax Conmission, Two World Trade

York ,  on  September  23 ,  1982 a t  9 :15  A.M.  w i th  a l l  b r ie fs

Novenber 26, 7982. Pet i t ioner appeared by J.  Vincent Gal gher,  Esq. The

Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anna CoIe l o ,  E s q . ,  o f  c o u n s e l ) .

ISST]ES

ter, New York, New

be submitted by

s tax paid on i ts

renitted on its

was a proper

I .  Whether pet i t ioner is ent i t led to a refund of sal

purchases of pr izes awarded to amusement game winners.

I I .  hlhether pet i t ioner 's request for refund of sales

gross receipts was timely made for the years L978 and 1979

II I .  Whether the perfected pet i t ion f i led by pet i t ione

appl icat ion for such refund requested in Issue I I .
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FINDINGS OF FACT

1. Pet i t ioner,  dur ing the period in issue, operated two amusenent games

at Coney Island, Brooklyn, New York, for which i t  charged a fee to part ic ipate

in the contest and for the chance of winning a pxize. One anusement game

consisted of a ithorse racett whereby a ball v/as repeatedly rolled aining at

holes designating a certain number of jumps in order to move the participant's

horse to the finish line. The other game involved use of a water pistol

whereby participants aimed at a batloon trying to fil l and burst it. Each game

acknowledged only one winner per game even though the participants in each game

numbered as many as 17 and 18 players.

2. on February 14, 1980, pet i t ioner,  by signature of Joseph c. BaLzano,

partner '  f i led an Appl icat ion for Credit  or Refund of State and Local Sales or

Use Tax covering the period January, 1978 through December, 7979. Pet i t ioner

sought a refund in the amount of $31552.71 const i tut ing sales tax paid on i ts

purchases of prizes awarded to the winners in the anusenent games it operated

because i t  col lected sales tax on i ts fees charged part ic ipants.

3. 0n June 18, 1980, the Audit  Divis ion denied pet i t ioner 's claim for

refund on the grounds that the merchandise purchased by petitioner rdas given

away as pr izes, rather than sold and was therefore purchased at retai- l .

4.  Pet i t ioner,  bY let ter dated August 28, 1980, requested a hearing on

sa id  den ia l .

5 .  On February  10 ,  1981,  pe t i t ioner

the  years  1978,  1979 and 1980.  Pet i t ioner

f i led a perfected pet i t ion covering

adjusted i ts refund claim as fol lows:

RefundYear

1978
7979
1980
TOTAT

$1 ,839 .71
2 ,397 .88
3 ,823 .36

$8.O6q,-95
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In the perfected pet i t ion, pet i t ioner conceded that i ts purchases of

the prizes were taxable purchases, and now sought a refund of the tax paid on

the gross receipts from the amusement charges on the grounds that rrour gross

receipts are not taxable under sect ion 1105(f)(1) because our faci l i t ies are

for entertainment and/or sport .rr  Pet i t ioner ci ted Bathr ick Enter?r ises v.  State

Tax Commission, 23 N.Y.2d 664 (1968) and further argued that no transfer of

t i t le occurred during the part ic ipat ion in i ts amusement ganes.

6. Pet i t ioner requested that i ts perfected pet i t ion be deened an anendment

of pleadings and considered as a proper claim for refund of which the state had

not ice .

7. The Law Bureau, in its anslrer to the perfected petition, alleged that

pet i t ioner did not make a claim for refund as to sales taxes al leged1y col lected

on gross receipts and has not shown that it refunded to its patrons the sales

taxes al legedly and erroneously col lected on gross receipts.  Further,  i t  was

the Audit  Divis ionrs posit ion that pet i t ioner 's gross receipts were taxable

under  sec t ion  1105( f ) (1 )  o f  the  Tax  law.

CONCIUSIONS OF tAW

A. That the purchases of merchandise rnade by petitioner which were given

away as ptizes to winners in anusement games constituted purchases at retail

wi thin the meaning and intent of  sect ion 1101(b)(1) of the Tax Law and were

therefore taxable under Tax law sect ion 1105(a).  That the Audit  Divis ion

properly denied pet i t ioner 's claim for refund in the amount of $31552.71 on

such purchases .

B. That pursuant to sect ion 1139(a) of the Tax Law, an appl icat ion for

refund of any tax paid to the Tax Commission may be made within three years

after the date when such amount was payable. Such application shall be in such



t . - 4 -

form as the Tax Commission shal l  prescr ibe. No refund or credit  shal l  be made

to any person of tax which he col lected from a customer unt i l  he shal l  f i rst

establ ish to the sat isfact ion of the Tax Commission that he has repaid such tax

to the customer.

C. That the perfected pet i t ion f i led by pet i t ioner was not the proper

vehicle to change grounds on which to seek a refund. That petitioner failed to

file an application for refund on the grounds that the sales tax was erroneously

co l lec ted  or  pa id .

D. That the petition of Balsam Amusernents is denied and the refund denial

dated June 18, 1980 is sustained.

DATED: Albany, New York STATE TN( COMI{ISSION

stP 2 8 1983
PRESIDENT



STATE OF NEttl YORK

STATE T$( COMMISSION

In the llatter of the Petition
of

Balsam Anusenents AFTIDAVIT OF MAIIING

for Redetermination of
of a Determination or
under Article 28 & 29
1978, 1979 and 1980.

a Deficiency or a
a Refund of Sa1es
of the Tax law for

Revision
& Use Tax
the Years

State of New York
County of Albany

_ connie Hagerund, being duly sworn, deposes and says that she is an
eTpfoyee of the State Tax Comnis$ion, over 18 years of age, and that on the
28th.9?y-ot Septeurber, 1983, she senied the within noticE 6f Decision by
certified mail upon Balsan Anusements, the petitioner in the within
proceedingr by enclosing a true copy thereof in a securely sealed postpaid
tdrapper addressed as follows:

Balsam Amusements
1221 Bowery
Brooklyn, NY 1122t+

and by de_positing sane enclosed in a postpaid properly addressed wrapper in a
(post office or of_ficial depository) under the- exilusive care and cuitody of
the united states Postal $ervice within the state of New York.

. .That-deponent further says that the said addressee is the petitioner
herein and that the address sbt forth on said rdrapper is the lait known address
of the petit ioner.

Sworn to before me this
28th i lay of Septernber, 1983.

AUTHONIZED rO ADIINISTEN,
glTls PuRsuANr ro rAx Lar
SECTION 1?4



STATE OF NEI,J YORK

STATE TN( COHMISSION

ln the llatter of the Petition
o f

Balsam Amusements

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
utder Article 28 & 29 of the Tax Law for the
Years 1978, 1979 and 1980.

AtrI'IDAVIT OF MAIIIIG

State of New York
County of Albany

- connie Ilagelund, being duly sworn, deposes and says that she is an
ePployee of the State Tax Comrission, oveC18 years of-ager €nd that on the
28th.{?y_or September, 1983, she serired the wilhin notici 6f Decision by
certified nail upon J. Vincent Gallagher the representative of the petitioner
in the.within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as followsi

J. Vincent Gallagher
Twohy, Kelleher & Gallagher
130 Pierrepont St.
Brooklyq, NY 11201

and by depositing _qame enclosed in a postpaid properly addressed wrapper in a
(pos_q office or official depository) unaer the- exilusive care and cuilody of
the united stales Postal seivice within the state of New York.

_ " That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wlapper is the
last known address of the representative of the petitioner.

Sworn to before me this
28th day of Septenber, 1983.

|  
/ )

-U.-r^'" -M*-* 0i)
'UOO*'* ,*INISTt'R
OAIHS PIfiSUANT IO fAX IrAt?
$ffgtrrQ$ r?4
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