
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  7,  1983

Auxil iary Services, State University CoIIege at Oswego, Inc.
Colk in  Hal l ,  Rm. 506
Oswego,  NY L3L26

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leve}.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building {t'9 State Canpus
Albany, New York 72227
Phone # (Ste) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Stephen C. Greene
87 W. Br idge St .
Oswego, NY 13126
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

AUXILIARY SERVICES, STATE I'NMRSITy CoLLEGE
AT oSWEGO, rNC.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Pertod Mareh 1, 1977
through November 30, 1979.

DECISION

Petl t ioner,  Auxi l lary Servlces, State UnLversl ty Col lege at Oswego, Inc.r

Colkln Hal l ,  Roon 506, Oswego, New York 13126, f l l -ed a pet l t lon for revlelon of

a determlnation or tot refund of sal-es and use taxes under Articl-es 28 and, 29

of the Tax Law for the period March 1, 1977 rhrough November 30, 1979 (Ffle No.

312s7' .

A snaLL cl-aims hearLng was held before Arthur Johnson, Hearing Offlcer' at

the offices of the State Tax Conrmission, 333 East l,lashl-ngton Street, Syracuse,

New York, on 0ctober 26, L982 at 10:45 A. l{ . ,  with al-1 br lefs to be subnit ted by

Decenber 15, 1982. Petf-tloner appeared by Stephen C. Greene, Esg. The Audlt

Divls ion appeared by PauL B. Coburn, Esq. (Anne Murphy, Esg.,  of  counsel) .

ISSUE

I'lhether the Audlt Dlvlsion properS-y disallowed certaln nont,axable salee

reported by petltloner.

FINDINGS OF FACT

1 .

Inc . ,  i s

the laws

Petitioner, Auxiliary Services, State University College at Oswego,

a not-for-profit educatlonal corporatlon organlzed and exlstlng under

of New York State and operated the followlng activitLes and services
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for the State University of New York at Oswego: food service, college atore

and recreatLon.

The Department of Taxation and Flnance granted exempt organlzatlon

status to petitloner under certlflcate numbet I2L052.

2. 0n June 17, 1980, as the resul-t of an audLt, the Audlt Divislon lssued

a Notice of Determinatl-on and Denand for Paynent of SaLes and Use Taxes Due

against petitloner coverlng the perlod March 1, L977 through Novenber 30' L979

for  taxes  due o f  $51475.84 ,  p lus  ln te res t  o f  $755,31 ,  fo r  a  to ta l  o f  $5 '231.15 .

3. Petltioner maintained dally cash receipts records whlch contalned a

breakdown of cash sales, charge salesr pald on account, nontaxable sales and

sales tax collected. On audit, the Audit Dlvlsion examlned these documents

along wtth saLes involces for July, 1977, September, L978 and February, 1979

and exemptLon certlficates to verify taxable and nontaxable recelpts. The

Audit  Divls lon disal lowed nontaxable sal-es of $24r677.OO or 2.5764 petcent of

taxable receipts reported for sald nonths. This percentage was applied to

taxabl-e sales of $4r508r385.00 reported for the audlt  per iod to determine

addit i .onal taxable sales of $1L6,154.00 and taxes due thereon of $51475.84.

The food service sal-es were dLsallowed on the basis that the audltor

was unabl-e to determlne whether such services were purchased on behaLf of an

exempt organlzation and paid by that organizatlon.

Included in the dlsal-lowed nontaxable sales above were miscellaneous

sales of ltems other than food services which amounted to $749.00. The audltor

also disalLowed sales of art  suppl ies total lng $6,914.00. This amount l ras not

used ln computing the error factor; however, such sales rrere consldered to have

been made once ln each year under audlt ,  for a total  of  $201742.00.
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The miscel-Laneous sales and sales of art supplLes are not in dlspute.

4. The Department of Taxatlon and Flnance, in lts ansrter to the perfected

pet i t lon, stated that based on Matter of Chartair ,  Inc. v.  State Tax Comissionr

65 A.D.2d 44, addlt lonal taxes of $4r2L2.60 est imated for per lods where books

and records were available to determlne the actual tax 11ab111ty' are cancel-led.

5. The sal-es invoices revlewed and dlsallowed as nontaxabl-e by the Audlt

Division were made out to indivlduals rather than organizations. The Lnvolces

indlcated the function for which the food servlces were purchased.

Several departments, clubs and other organlzations rrlthin the State

Unlversity have accounts with petltloner. They deposlted funds In such accounta

and purchases of food servlces are charged to thelr account. PetLtloner

Lnvoiced the department head or lndividual coordlnating a partlcular functlon.

Upon approval of the lnvoLce for payment, petltioner disbursed the funds from

the account of the club, department or organlzatlon.

6. The disal-lowed nontaxabl-e sales from the test months conslsted of the

f o1-lowing:

(a )
l. Don Kamalsky
2. Jackle Johnson
3. Larry Ml lan
4. Dr. Edward Nordby
5. Ray Murray

6. Lewis Popham
7. Hubert Smith
8. Mlchael Jones
9. Mart ln Fox

10. Marydee SpllJ-ett
11. c.  Sachidon (phonet ic)
12. Swim Team
13. Dr.  Virglnia Radl-y
14. Sue Lenklewlcz - Central Plannlng

and Development
15. Dr.  Ralph Spencer
16. Mark Lutvak Seth Shanty (H111e1 CLub)
17.  Dr .  Smernof f

( c )

Offlce of Speclal Programs
Offlce of Special Programs
ll L 47 - 400-26K Getman Department

llL47-40O-26K Library
#147-400-26K Continulng Education
llL47-40O-26K 0fftce of Special Programs
Student Affalrs 3rd Currlculum

Career Planning and Placement
Research Foundation llLL9222
Physlcal Educatlon Departuent
President

/116-75-0063K
Provost
Student Assoclatton /1143651
French Department

(b )
$  e4 .93

428.02
16 .06

382 .80
3s6 .40
488 .10

1 ,  537 .  35
44 .00

16 ,388 .  l 6
1 .37

88 .  85
1 ,825 .00

34 .  s0
297.60

372.00
9r .  s3
56 .  13
9 .00
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18. Kathy Stento (BASIC) 14.25 Student Associat lon /1143651
19. Gregg Auleta 35.13 Off lce of Speclal  Programs
20. CaxoLyn Rush (Oswego Col-Lege personnel) 4.lS Exemption Certificate
21.  Debb le  McCle l - lan  9 .50
22. Richard Shlnenan 378.00 Chenistry
23. Mike Byrne 2I.25 Student AssocLat ion /1143651
24. Dr. Michael Adans 54.70 Physlcal Educatlon Department
25.  Dx .  Moss  72 .00
26. Dt.  Lynn Hemink L27.50
27. Jane Nuffer 44.85
28. 8111 Young (Phl losophy Club) 8.25 Student Associat lon #143651
29. Janes Wassenaar 88.75 Houslng
30. Harry Schack 442.50 Housing
31. Gabe Geiger 43.45 HousLng
32.  Dt .  T .  Maas (Kappa De l ta  P t )  10 .75

7. The followlng departments, cLubs and organlzatlons have funds on

deposlt  with pet i t ioner:

Student Affalrs - 3rd Curricuh.m
Career Planning and Placement
Office of the President and Provost
Student Associat ion
Off lce of Speclal  Programs
German Department
Chenlstry Department
Continuing Educatlon
Housing Department

8. The indlvidual-s named in Findlng of Fact "6(2) through (8),  (10),

( 1 2 ) ,  ( 1 3 ) '  ( r 5 ) ,  ( 1 7 ) ,  ( 1 9 ) ,  ( 2 2 ) ,  ( 2 4 ) ,  ( 2 9 ) ,  ( 3 0 )  a n d  ( 3 1 ; "  n e r e  p e r s o n s  w h o

purchased food servlces from petitioner for conferences, meetings, student

orientatlon and similar functlons held ln connection wlth the officlal business

of the State Universtty of New York at Oswego. Satd lndividuals are employees

of New York State and work in the departments indlcated in Colunn C. Petitioner

recelved paJment from the funds on deposlt r^rith it, drawn

of the department. A11 of the departments are patt of the

the funds in the account of each department were funds of

9. The purchases by the individuals named in Flnding

on checks in the name

State Unlverslty and

the State Univereity.

o f  Fac t  t t$ (15) ,

(18),  (23) and (28)" were nade on behal- f  of  certain clubs sponsored by the
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Student Association. The Student Association paid for such purchases and

issued an Exempt Organization Certi f icate (Ex-143651).

10. G. Sachidon (Finding of Fact "6(11)") is an employee of the Research

Foundation of State University of New York. This purchase was paid by the

Research Foundation which issued an Exempt 0rganization Certificate (Ex-119222).

11. Central New York Planning and Development Board (Finding of Fact

"6(14)") furnished petit ioner with a form entit led Registration for Tax-Free

Transactions Under Chapter 32 of the Internal Revenue Code (No. l6-75-0063K)

which indicated it was a goverrunental agency. Petitioner in good faith accepted

this cert i f icate as proof of exemption.

72. carolyn Rush is employed by 0swego county (Finding of Fact "6(20)r ').

She furnished petitioner with form AC-946, Tax Exemption Certificate. The

invoice was paid by Oswego County.

13. Petit ioner offered no substantial evidence to establish exemption with

respect to the purchases made by the persons indicated in Finding of Fact

"6 (1) ,  (g )  ,  (2L) ,  (25)  ,  (26) ,  (27)  and (32) ' ,

coNcLUsIoNS otr'tAli

A. That the purchases set forth in Findings of Fact r '8t '  and "12" constitute

purchases made by the State University of New York and 0swego County, respectively,

and therefore, are exempt from the imposit ion of sales and use taxes under

sect ion 1116(a)( t )  o f  the Tax law.

B. That petitioner was furnished with Exempt Organization Certificates

by the Student Associatlon and the Research Foundation of State University of

New York as evidence of exemption for the sales referred to in Findings of Fact

"9" and "10". Accordingly, petit ioner is not l iable for the tax i t  fai led to

collect on these transactions pursuant to section 1132(c) of the Tax Law.
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C. That the sale to Central New York Regional Planning and Developnent

Board (Finding of Fact "11'r) was made directly to and paid for by a governmental

agency and, as such, was not subject to tax.

D. That with respect to the sales to the persons set forth in Finding of

Fac t , ' r 6 ( t ) ,  ( 9 ) ,  (a r ; ,  ( 25 ) ,  (201 ,  (27 )  and  (32 ) " ,  pe t i r i one r  f a i l ed  to  sus ta in

the burden of proof required by section 1132(c) of the Tax Law.

E. That in accordance with Finding of Fact t'4't, the additional taxes due

shall be limited to the actual amount found due for JuIy, 1977, Septenber, 1978

and February, f979.

F. That. the petition of Auxiliary Services, State University College at

0swego, Iac. is granted to the extent indicated in Conclusions of Larr rrA'r, ttBtt,

"C" and I'E'rg that the Audit Division is hereby directed to nodify the Notice of

Determination and Demand for Paynent of Sales and Use Taxes Due issued June 17,

1980; and that, except as so granted, the petit ion is in al l  other respects

denied.

DATED: Albany, New York

ocT 0 ? p83
STATE TAX Conllrsslot{



STATE 0F NEI{I Y0RK

STATE TAx COMUISSION

In the Matter of the Petition
o f

Auxil iary Services, State University College
at  Oswego,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the Period
3/1/77-11. /30/7e.

AI'FIDAVIT OF MAII.ING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of October, L983, she served the within notice of Decision by cert i f ied
mail upon Auxil iary Services, State University College at 0swego, Inc., the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rdrapper addressed as fol lows:

Auxil iary Services, State University College at Oswego, Inc.
Colk in  Hal l ,  Rm. 506
Oswego, NY 73126

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said $rapper is the last known address
of the petit ioner.

Sworn to before me this
7th day of  0ctober ,  1983.

.AUTHORIZED TO ADIIINISTE|R
'0ATHS PURSUAI{T T9'F{"l( IIAW
:SECTION 174



STATE OF NEI.I YORK

STATE TAX COMUISSION

In the Matter of the pCtition
o f

Auxil iary Services, State University College
at  0swego,  fnc.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 31 7/77 -17130179 .

AIT'IDAVIT OT MAITING

State of New York
County of Albany

Connie Hage1und, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of October, 1983, she served the within notice of Decision by cert i f ied
mail upon Stephen C. Greene the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Stephen C. Greene
87 I4/. Bridge St.
0swego,  NY 13126

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
Iast known address of the representative of the petitioner.

Sworn to before ne this
7th day of  October ,  1983.

AUTHORIZED TO ADMINISTEB
0ATHS PURSUAIII 10 IAX I'Atl
SECTION I74
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