
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12427

March 18,  1983

AuSabIe Motor Sales, fnc.
Edith Madden & Vernon McDonald
c/o Daniel  T. Manning, Jr.
S .  M a i n  S t .
AuSable Forks, NY 129L2

Gentlemen:

Please take notice of the Decision of the State Tak Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any pr[ceeding in court  to review
an adverse decision by the State Tax Commission ca{r only be instituted under
Article 78 of the Civil Practice laws and Rules, ahd must be commenced in the
Supreme Court of the State of New York, Albany Coufty, within 4 months fron the
date of this not. ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finanfe
Law Bureau - Litigation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very 
fruly 

yours,

STATETN( COMMISSION

Petit ioner' s Representative
Danie1 T. Manning, Jr.
S .  Ma in  S t .
AuSabIe Torks, NY 72912

AI,ID
Edith Madden AND
Mirror Lake Dr.
Lake Placid, NY L2946
Taxing Bureaur s Representative

Vernon M
RD /I1
Jay, NY

$Donald

L294t

I



STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Petitions

o f

AUSABIE I'IoToR SALES, INC.
EDITH MADDEN At{D VERN0N McDONAID

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, L974
through August 31, 1976.

DECISION

McDonald and pdith Madden, were persons

AuSable Motor Sales, Inc. and thus personally

Petit ioners, AuSable Motor Sales, Inc., Edith Madden and Vernon McDonald,

c/o Danie1 T. Manning, Jr.,  South Main St., AuSabll Forks, New York 12912,

filed petitions for revision of a determination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for [.he period March 1, 1974

through August  31,  1976 (F i Ie  No.  20599) .

A formal hearing was held before Arthur Johnsbn, Hearing Officer, at the

offices of the State Tax Commission, Building /19, Btate Campus, Albany, New

York, on June 2, 1982 at L:15 P.M. Petit ioners appeared by Daniel T. ManninS, Jr.,

Esq. The Audit Division apteared by Paul B. Coburp, Esq. (Harry Kadish, Esq.,

o f  c o u n s e l ) .

ISSI]IES

T. Whether the Audit Division properly deten[ined additional sales taxes

due from petitioner AuSable Motor Sales, Inc. for the period March t, 1914

through August 31, L976.

II.  l lhether petit ioners, Vernon

required to col lect tax on behalf of

l iable for sales taxes unpaid by said corporat ion.



-2-

FINDINGS OF FACT

1. Petit ioner, AuSable Motor Sales, Inc. (t 'AuSablett), was a Chrysler,

Plymouth, Dodge automobile dealership engaged in tlhe sale of new and used

automobiles. AuSable also operated a parts and sqrvice departnent and sold

gasol ine.

AuSable ceased business operations on Junle 24, 1976.

2. 0n June 15, 1977, the Audit Division issuled a Notice of Deternination

and Demand for Payment of Sales and Use Taxes Due against petitioners, AuSable,

Dr. Robert F. Madden, as President., Edith l'ladden ais Vice President and Vernon

McDonald as general manager. Said Notice was issuled for taxes due of $38r333.01,

p lus penal ty  and in terest  o f  $17,306.00,  for  a  to ta l  o f  $55,639.01 and covered

the period March 1, 1974 through August 31, 1976. :

3. AuSablers business records were inadvertefrt ly destroyed when it

discontinued business. Because of the unavailabi l f . ty of books and records, the

Audit Division esLimated taxes due on the aforesaid notice as fol lows:

Taxes paid (March 1, 1971 - February 28, L974)
Additional taxes due on prior audit conducfted

for the period March L, 1971 - February 28, 7974
TotaI

Average tax due per reporting period *

*  $L,274.83 for  June 1,  7975 to June 214,  1,976

4. Following a pre-hearing conference, the Apdit Division, fron Departnent

of Motor Vehicles' records ( l ' IV-50), prepared a l isf of automobiles sold by

AuSable for the period September, 1975 through Auglrst, 1975 (MV-50's for

earl ier periods were not available). The MV-50's l i-ndicated the nane of the

purchaser, the year and description of the vehiclei. The average retail selling

price and available options for each automobile wefe determined from National

$ 10  ,215 .  84

48,622.50
$sF;sgs
$4,903 .  20

Automobile Dealers Assocation (NADA) publications.
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The Audit Division also contacted AuSabld's supplier of gasoline and

was advised that AuSable's gasoline purchases for the audit period anounted to

approximately $22,420. 69 .

5. The Audit Division recomputed the tax duq for the period Septenber,

1975 through August, 1975 based on the above info{mation in two ways. The

first method used the average retail selling pricd not including any options, a

50 percent trade-in al lowance, gas sales at cost qnd estinated parts and

service sales of $1r000.00 per month. The result i lng deficiency under this

method was $41956.39 for said period. AuSable pald taxes of $1 r1A2.22 for the

same period for an underreport ing factor of 349.57 percent.

The second method included all available options in determining the

automobile sel l ing prices, did not consider trade-ins, gas sales at cost plus

one-third and estinated parts and service sales of $2r000.00 per month. This

method resul ted in  taxes due of  911,113.84.

6. AuSable sent letters to the purchasers of the automobiles

Audit Division requesting for each the sales price and the amount

trade-in, i f  any. From the responses received, thp attached chart

comparisons made with respect to sel l ing prices.

7. Petit ioner Vernon McDonald acted in the cppacity of sales

was an authorized signatory for the business bank Nccount, signed

MV-50's. Mr. McDonald also signed the sales tax returns f i led for

at issue and corporation franchise tax reports for \971r 1972 and

were not f i led for 1974, t975 and 1975).

Petitioner Vernon McDonald did not rnaintaln or control

records, he was not a corporate off icer or shareholder and was

found by the

of the

shows

manager. He

checks and

the period

1973 (returns

the books and

not involved in

decision making for the corporation.
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8. Petitioner Edith l:ladden was not an of f icdr or

in any manner involved in the conduct of business.i

9. AuSable offered no evidence to establish that

the taxes at issue was due to reasonable cause.

coNctusloNs 0F tA!{ i

director of AuSabIe, nor

its failure to pay over

A. That since AuSable's books and records were not available for audit,

the Audit Division properly estimated the tax due on the basis of external

indices as provided in section ff38(a) of the Tax [,aw (Matter of Chartair Ioc .

v. State Tax Cornmission, 65 A.D,2d 44); that the procedures fol lowed by the

Audit Division as set forth in Findings of Fact tt4" and t '5tt clearly establish

that the sales tax returns filed by AuSable vrere ifrsufficient.

That under the circumstances herein, exaclLness in the determination of

sales tax liability is not required (Matter of MarFowitz v. State Tax Comnission,

54 A.D.2d. L023, affrd. 44 N.Y.2d 584). However, the estimate referred to as

Method 1 in Finding of Fact'r5r 'most reasonably anf accurately reflects AuSablers

actual liability which is confirmed by the selling prices furnished by the

purchasers. Moreover, the use of l{ethod 2 resultsi in a deficiency greater than

the anouut originally assessed. Therefore, the nofice assert ing addit ioaal

taxes due of $38,333.01 is reduced to $24 1723.84 (tax paid for audit period -

$7 ,070 .52  x  349 .67  e r ro r  f ac to r ) .

B.  That  sect ion 1131(1)  of  the Tax Law prov i {es:

" 'Persons required to col lect tax' or 'p{rsons required to
collect any tax imposed by this articler shal! include: every vendor
of  tangib le personal  proper ty  or  serv ices; . . .  i  Said terns shal l  a lso
include any officer or employee of a corporat:ton or of a dissolved
corporation who as such officer or enployee i$ under a duty to act
for such corporation in complying with any re{uirement of this
art ic le and any member of a partnership.t t



c.

Madden,

in each

Chevlowe

-5-

That the resolutioa of whether petitioneris, Vernon McDonald and Edit^h

case.  (Voge l  v . t. of Taxat.ion and F ,  413  N .Y .S .2d  862 ;

v.  Koerner ,  407 N.Y.S .2d,  427 . )

That relevant factors in such a determin4tion include, but are not

l inited to, the fol lowing: the day-to-day respondibi l i t ies in the corporation,

involvement in and knowledge of the financial afflirs of the corporationl the

identity of who prepared and signed tax returns; Nuthority to sign ehecks.

D. That petitioner Vernon t{cDonald was a pelson required to collect tax

ltithin the meaning and intent of section 1131(1) oif the Tax Law and therefore

has personal l iabi l i ty for the sales taxes imposedl on AuSabIe in accordance

with section 1L33(a) of the Tax Law.

E. That petitioner Edith Madden was not under a duty to act for AuSable

and thus bears no personal l iabi l i ty for the taxes at issue.

F. That the petitions of AuSable Motor Salesl, Inc. and Vernon McDonald

are granted to the extent indicated in Conclusion bf Law ttA"l that the Audit

Division is hereby directed to nodify the Notice of Determination and Denand

for Payrnent of Sales and Use Taxes Due issued June 1.5, L977; and that, except

as so granted, the petit . ions are in al l  other resppcts denied.

That the petition of Edith Madden is granfed and the foregoing notice

as it  pertains to Edith Madden is cancelled.

DATED: Albany, New York STATE TAX c9MMrSSr0N

TVIAR 1 B ru83
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STATE OF NEhr YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

AuSable Motor Sales, Inc.
Edith Madden & Vernon McDonald

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Peri
3 l t /74-813r - /76 .

State of New York

AuSable Motor Sales, Inc.
Edith lladden & Vernon McDonald
clo Daniel  T. Manning, Jr.
S .  M a i n  S t .
AuSabIe Forks, NY 12912

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 181 years of age, and that on
the 18th day of March, 19B3, he served the within [ot ice of Decision by
cert i f ied mai l  upon AuSabIe Motor Sales, Inc.,  Edi l th Madden & Vernon UcDonald,
the petitioners in the within proceeding, by encloling a true copy thereof in a
securely seal-ed postpaid wrapper addressed as fol lbws:

AFFIDAVIT OT UAILING

that the said addrfssee is the pet i t ioner
forth on said wrap$er is the last known address

and by depositing same enclosed in a postpaid propfrly addressed wrapper in a
(post office or official depository) under the excf-usive care and custody of
the United States Postal Service within the State bf New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18th day of l larch, 1983.

AUTHORIZED TO ISTER
OMNS PITRSUANT TO.
SfiCTION 174 ?

TAX I'All



Peti t ion

STATE OF NEW YORK

STATE TAX COMMISSION

AuSabIe Motor Sales, Inc.
Edith Madden & Vernon McDonald

for Redeterminat ion of a Def ic iency or a
of a Determination or a Refund of Sales
under Article 28 & 29 of the Tax Law for
Period 3l  t /7 4-81 3t /  76.

Sworn to before me this
18 th  day  o f  March ,  1983.

rll.J?IIOitIZED ?O NISTER
OATHS PTIRSUANT TO
SECTION 174

and by deposit ing same enclosed in a postpaid propir ly addressed
(post off ice or off ic ial  depository) under the excf-usive care and
the united states Postal service within the state bf New york.

That deponent further says that the said addrfssee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the pefitioner.

AITIDAVIT OF MAIIING

wrapper in a
custody of

Revision
& Use Tax

the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes an{ says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the LSth day of March, 1983, he served the within lnot.ice of Decision by
certified mail upon Daniel T. Manning, Jr. the representative of the petitioner
in the within proceeding, by enclosing a true copyl thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Dan ie l  T .  Mann ing ,  J r .
S .  Ma in  S t .
AuSable Forks, $Y 12912

TN( IJAW



STATE OF NEIC YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

AuSable Motor Sales, Inc.
Edith Madden & Vernon McDonald

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the Peri
3 / t / 7 4 - 8 / 3 1 / t 0 .

AFFIDAVIT OT UAIf,ING

David Parchuck, being duly sworn, deposes an{ says that he is an employee
of the Department of Taxation and Finance, over 181 years of age, and that oo
the 18th day of March, 1983, he served the within not ice of Decision by
certified mail upon Edith Madden, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

State of New York
County of Albany

as  fo l lows:

Edith Madden
Mirror Lake Dr.
lake Placid, NY 12946

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addr[ssee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
18 th  day  o f  March ,  1983.

AUTHCR,IZED TO ADTf.ZI{ISTER
0ATHS PURSUANI 10 1A)r IrAIf
SECTION 174



STATE O3 I{EW YORK

STATE TN( COMI{ISSION

Matter of the Petit.ion
o f

AuSab le  Motor  Sa les ,  Inc .
Edith Madden & Vernon McDonald

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Taxi i
under Article 28 & 29 of the Tax law for the Peribd
3 / I / 7 4 - 8 / 3 7 / 7 6 .  1 :

Sworn to before me this
18 th  day  o f  March ,  1983.

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes an{ says that he is an enployee
of the Department of Taxation and Finance, over 1$ years of age, and that on
the l8th day of March, 1983, he served the withinlnot ice of Decision by
certified nail upon Vernon McDonald, the petition{r in the within proceeding,
by enclosing a true copy thereof in a securety se{Ied postpaid wrapper addressed
a s  f o l l o w s :

Vernon McDona1d
RD 'fl
Jay, NY L294L

and by deposit ing same enclosed in a postpaid pro{er ly addressed wrapper in a
(post of f ice or off ic ial  depository) lnder the exl lusive care and cui lody of
the United States Postal  Service within the State lof  New york.

That deponent further says that the said addrjessee is the petitioner
herein and that the address set forth on said wrafper is the last known address
of the pet i t ioner.

_t i . t r . i . i  LZ , : . - i J  i 'O  ADI ISTER
OATI]5 PLIASUANT TO
sE0'1'r0N 1?4



P 389 7s8 7L3
RECEIPT FOR CERTIFIED IUAIL

NO INSURANCE COVERAGE PROVIDdD_
NOT FOR INTERNATIOI'IAL MAIIT

P 389 758 7L4
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED_
NOT FOR INTERNATONAL MAIL
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