
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 30, 1983

Ivan Andrews
240 Ashdale Ave.
Syracuse, NY 13206

Dear l{r. Andrews:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax f ,aw, a proceeding in court  to review an
adverse decision by the State Tax Commission miy be insiituted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commented in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI{MISSIOI'I

Petit ioner' s Representative
Michael R. Canestrano
1011 State Tower BIdg.
Syracuse, NY 13202
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

IVA}I A}IDREWS

for Revislon of a Determination or for Refund
of SaLes and Use Taxes under Articles 28 and 29
of the Tax Law for the Period Septenber 1, 1975
through May 31, 1978.

DECISION

Petitioner, Ivan Andrews, 240 Ashdale Avenue, Syracuse, New York 13205,

filed a petition for revision of a determinatlon or for refund of sal-es and use

taxes under Artlcles 28 and 29 of the Tax Law for the period Septenber l, 1975

rhrough May 31, L978 (Fl le No. 25577).

A snall clalns hearing was held before Arthur Johnsonr Hearlng Officer, at

the offLces of the State Tax Conrmlsslon, 333 East Washington Street' Syracuse'

NewYork, onMarch 10, 1983 at 9:15 A.M., with al l -  br iefs to be subnlt ted by

Aprll 30, f983. Petitioner appeared by Michael R. Canestrano, Esq. The AudLt

Divlslon appeared by John P. Dugan, Esq. (Anne Murphy, Esq., of counsel).

ISSUES

I. l,Ihether petitioner is personally liable for sales taxea due from

Marcellus Red & Whlte 110 Fayette, Inc. ,for the perlod Septenber 1, 1975

through May 31, 1978.

II. I,lhether the audLt procedures and tests used by the Audlt DLvlsion

deterrnlne addltional sales tax due fron 110 Fayette, Inc. were proper.
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FINDINGS OF FACT

l.  110 Fayette, Inc. (r '110'r)  operated a grocery store known as Marcel lus

Red & I{hite located at 19 South Street, Marcellus, New York. The business

ceased operations as of July, 1978.

2. On December 6, L978, as the resuLt of an audl-t,, the Audlt DlvLsLon

lssued a Notice of Determlnation and Demand for Payment of Sales and Use Taxes

Due against 110 covering the period September 1, 1975 through May 31, 1978 for

t a x e s  d u e  o f  $ 1 1 , 3 1 7 . 6 7 ,  p l u s  i n t e r e s t  o f  $ 1 , 7 L 6 . 0 5 ,  f o r  a  t o t a l  o f  $ 1 3 1 0 3 3 . 7 2 .

0n Decembet 12, L978, a Notlce for the same amount was lssued agalnst

petitioner, Ivan Andrews. Said Notice was predicated on petitLoner being an

offlcer of 110 and personalLy liabLe for the taxes determlned due from that

corporat lon.

3. On audit, the Audit Dlvislon analyzed purchase lnvolces for the perlod

March 1, 1978 through May 31, 1978 and determined that 30 percent of the

purchases were itens that would resul-t in a taxable sale when resold. Markup

percentages rrere computed for the taxable purchases based on cost and selLlng

prlces in effect for March, L978. (The involces from S. U. Fl icktnger Co.,

Inc.r  110rs pr imary suppl ier,  showed retaLL sel l - ing prLces.) The welghted

average narkup for all taxable ltems was 21 percent.

The Audit DLvisLon applled 30 percent to total purchases for the audlt

period after adjustlng for frelght, an lnventory lncrease and pilferage to

arrive at taxabl-e purchases of $544,092.00. The welghted markup was applied to

taxable purchases to determine taxable sales of $658,350.00. 110 reported

taxable sales of $496,669.00, leaving addit ional taxable sales of $161'681.00

and tax  due thereon o f  $11,317.67 .
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4. The cash register tapes retained by petttl-oner did not show indlvLdual

transactLons, but rather showed category totals only. The Audlt Divlslon

maintained that the tapes were lnadequate for verifylng taxabLe saLes receipts

and thus necessitated the use of the above audlt procedures to reconstruct

taxable sales.

5. S. lt. Flickinger Co., Inc. malntained the accountl-ng records of 110.

It al-so prepared the fLnancial reports, sales tax returna and corporation tax

returns. Petitloner matntained datJ-y sales reports whlch were furnlshed to

Fl lckinger.

6. Petltioner slgned the saLes tax returns fil"ed by 110 as president for

the periods ending May 31, 1976, November 30, L976, February 28, L977, l tay 31'

L977, November 30, 1977 and February 28, 1978. lle al-so slgned the New York

State corporation tax returns for the flscal years ended October 31' 1973

through 1978 as presLdent and secretary. These returns Listed petltioner as

the soLe officer and stockholder.

For the years L975, L976, L977 and L978, petltloner received wages

f r o n  1 1 0  o f  $ 2 , 6 0 0 . 0 0 ,  $ 2 , 7 0 2 . 0 0 ,  $ 2 , 9 5 9 . 0 0  a n d  $ 2 , 5 2 L . 0 0 ,  r e s p e c t l v e l y .

7. Petit,ioner suffers from eervical nyelopathy and was not abLe to appear

at the hearlng. Howeverr petitloner submitted an affidavit whlch stated that

he was onl-y a part-tlme employee during the period at issue; he never owned any

stock ln 110; the buslness was operated and f lnanced by S. M. Fl lcklnger Co.,

Inc.; he was told by Richard McKelvie, general manager of S. M. Fllckinger Co.,

Inc., that he nas to act as president of 110, but would have no obllgations or

Uabtl-tties for the buslness; he signed checks, tax returns and other documents

as requested by Mr. McKelvie wlthout his reviewg he made no determlnation or

reconmendati-on as to what bills were to be pald.
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8. Petitloner offered no substantial evidence to show that the audit

results were incorrect.

CONCLUSIONS OF LAW

A. That sect ion 1131(1) of the Tax Law provldes:

ttrPersons required to coLLect taxr or tpersons requlred to
collect any tax imposed by this articLe' shall lncLude: every vendor
of tangible personal property or servlces;. . .  Sald terns shal. l  a lso
lnclude any offlcer or employee of a corporatlon or of a dissolved
corporat,ion who as such offlcer or employee is under a duty to act
for such corporation ln conpLying with any requlrement of thls
article and any nember of a partnership.rr

B. That the resolution of whether petltioner lvan Andrews ls a Person

required to collect tax turns upon a factual" determinatlon ln each cage.

Voge l  v .  N .Y.  S ta te  Dept .  o f  Taxat lon  and F inance,  98  Mlsc .2d  222,  413 N.Y.S.2d

862;  Chev lowe v .  Koerner ,  95  Mlsc .2d  388,  407 N.Y.S.2d  427.

That rel-evant factors ln such a determinatLon lncl-ude, but are not

lirnited to, the following: the day-to-day respooslbllitles in the corporation,

invol-vement in and knowledge of the flnancial affairs of the corporatlon; the

ldentlty of who prepared and signed tax returns; authority to slgn cheeks.

C. That petitloner signed the sales tax returns and corporatlon tax

returns as presl-dent of 110 Fayette, Inc.; he was llsted thereon as the sole

offlcer and stockholder of said corporation.

Petitioner has failed to establish by substantlal evidence that he was

not an offlcer or employee under a duty to act for 110 Fayette' Inc. Accordlngly,

petltloner was a person required to collect tax withLn the ueaning and lntent

of sectLon 1131(1) of the Tax Law and therefore has personal llablllty for the

sales tax due fron 110 Fayette, Inc. pursuant to sect ion f133(a) of the Tax Law.

D. That the books and records of 110 Fayette, Inc. were inadequate for

verifying taxable sales recelpts and, as such, the audlt procedures and testg
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performed by the Audit Division to determlne such sales rrere proper in accordance

w 1 t h s e c t 1 o n 1 1 3 8 ( a ) o f t h e T a x L a * ( M g g ! e r g ! - 9 a k r a n v . S t a t e T @ ,

7 3  A . D . 2 d  9 8 9 ) .

E. That the Audlt Division reasonabl-y calcul"ated the tax llablllty of 110

Fayette, Inc. and that petltloner has failed to overcome hls burden to deuonstrate

by clear and convincing evidence that the method of audlt or the amount of tax

assessed was erroneo,rs (Matter of Surface Li

I n c .  v .  T u L L y ,  8 5  A . D . 2 d  8 5 8 ) .

F. That the petltion of lvan Andrews ls denled and the Notlce of Determl-

nation and Demand for Payuent of Sales and Use Taxes Due lssued Deeember 12,

1978 ls sustained.

DATED: Albany, New York

NO\/ 30 1983
STATE TAX COMMISSION



STATE OF NEId YORK

STATE TAx COMUISSION

fn the llatter of the Petition
o f

Ivan Andrews

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  11175-5  l 3L / l g .

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
30th day of November, 1983.

ATFIDAVIT OF MAIf,ING

that the said addressee is the pet.itioner
forth on said wrapper is the last known address

pursuant to Tax Law section L74

State of New York ]
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
30th day of November, 1983, he served the within notice of Decision by certified
mail upon fvan Andrews, the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Ivan Andrews
240 Ashdale Ave.
Syracuse, NY 73206

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ivan Andrews

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9 /  l /75-5 137/78.

AT'FIDAVIT OT MAITING

State of New York ]
ss . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
30th day of November, 1983, he served the within notice of Decision by
cert i f ied mail upon Michael R. Canestrano, the representative of the petit ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael R. Canestrano
101L State Tower Bldg.
Syracuse, NY 13202

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
30th day of November, 1983.

\,,*
pursuant to Tax Law section 174inister
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