
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1983

Donald K. Abbey
4887 Minsham lane
Manl ius,  NY 13104

Dear Mr. Abbey:

Please take notice of the Decision of
herewith.

the State Tax Commission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of tbe Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission ian only be instituted under
Article 78 of the Civil Practice Law and Rules, and rnust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
dat.e of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone 1l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
J. Alexander Davidson
Scott, Sardano & Pomeranz
351 S.  Warren St .
Syracuse, NY 13202
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl-on

of

DONALD K. ABBEY

for Revi.sion of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, 1975
through August 31, f980.

1 .  Pet i t ioner ,  Dona ld  K .

Truckinr AccessorLes, Inc. on

Peti t ioner,  Donald K. Abbey, 4887 Mtnshan Lane, Manl ius, New York 131.04,

flled a petltion for revision of a deternination or for refund of sales and use

taxes under Artieles 28 and 29 ot the Tax Law for the period December 1, L975

through August  31 ,  1980 (F i le  No.  35639) .

A fornal hearing was hel-d before Arthur Johnson, llearing Offlcer, at the

off lces of the State Tax Conmission, 333 East l , lashLngton St. ,  Syracuse, New

York, on October 28,1982, at 2z45 P.M., wlth al l  br iefs to be submltted by

December 15, 1982. Petitioner €rppeared by John Alexander Davidson, Esq. The

Audit  Dlvis ion appeared by Paul B. Coburn, Esq. (Anne Murphy, Esq.,  of  counsel) .

ISSUES

I. Whether petitioner, Donald K. Abbey, \ilas a person requlred to collect

tax on behalf of A & R Truckinr Accessories, Inc. and thue personally llabl-e for

sales taxes unpaid by said corporatlon.

II. Whether the Audit Divlsion correctly estlnated the amount of sales

taxes due from A & R Truckint Accessorles, Inc. for the period Dtarch 1, 1980

through May 31, 1980.

FINDINGS OF FACT

DECISION

Abbey, together with John Reldy forned A & R

February 19, I976. Pet i t ioner was naned presldent
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and John Reidy became vice-president. A few months l-ater, Thomas Reidy joined

the corporation as secretary-treasurer. The outstandlng stock was dlvided

equally among the officers.

2. On Januar!  12, 1981, the Audit  Divis lon issued a Not ice and Demand for

Paynent of Sales and Use Taxes Due against petlttoner covering the period

December 1'  1975 through May 31, 1978 for taxes due of $350.33, plus interest

o f  $ 1 6 9 . J t ,  f o r  a  t o t a l  o f  $ 5 1 9 . 7 2

A second Notice and Demand was issued on the same date for the periods

June 1 ' L978 through February 29, 1980 and June 1, 1980 through August 31, 1980

in the amount of $24,032.26, plue penal- ty and lnterest of  $9,089.54, for a

t o t a l  o f  $ 3 3 , 1 2 1 . 8 0 .

Said notices were lssued as a result of an audlt and because of the

corPorationrs fal.lure to pay over sales taxes due on returns flled for certain

per iods .

The Audlt Division also issued a Notlce of Determlnation and Denand

for Payment of Sales and Use Taxes Due on January 12, 1981 for the period

March 1, 1980 through May 31, 1980 for taxes due of $6,163.85, plus penalty and

in te res t  o f  $1 ,L7L. I2 ,  fo r  a  to ta l  o f  $7 ,334.97 .  The corpora t ion  fa l l -ed  to  f l1e

a return for said period and as a result the taxes due were estimated in

accordance wlth sect ion 1138(a) of the Tax Law.

The anount of taxes assessed ls not ln dispute, except the estimate

for the quarter ended May 31, 1980.

3. Petitioner, John Reidy and Thomas Reidy equal-Ly shared the responslblllty

for the day to day management and flnancial affalrs of the corporation. Each was

an authorized signatory on the business bank account. Two signatures were
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requlred to issue a check. PetLt ionerfs specif ic dut les were related to outslde

sales (wholesale sales to dealershtps).

Pet i t ioner signed corporat ion franchlse tax reports for L976 and, L977.

Thomas Reidy signed the report for 1978 and John Reldy signed the report for

t979.

4. Petlt,ioner devoted 100 percent of his tlme to the buslness and was

paid a salary.

5. Petltioner nas aware that sales tax returns were filed without remitting

the taxes due shom thereon.

6. Fron February 8, L979 to June 5, L979, pet i t ioner was travel lng

throughout the Unlted States rather than working ln the Syracuse store.

Consequently, he was not actively involved in the operations of the business

durlng this period. He dld however, remain the president of the corporation.

7. Effect lve June 30, 1980, pet i t loner resigned from the off lce of presldent

and termlnated all activitl.es with A & R Truckinr AccessorLes, Inc.

8. The sales taxes reported by A & R Truckinr Accessorles, Inc. never

approached $61163.85 in any one period. The average saLes tax reported over the

ent l re  per lod  a t  i ssue was $3 ,487.00 .

9. Petitioner argued that for the period lndlcated in Findlng of Fact rr5rr,

he had no control over the use of corporate funds and therefore should not be

hel-d responsible for unpald sales taxes for that per iod. Moreover '  pet i t loner

argued that he was not responsibl-e after he resigned.

CONCLUSIONS OF LAI,I

A. That sect ion 1131(1) of the Tax Law provldes:

I t rPersons required to col lect taxr or tperson required to
col lect any tax lmposed by this art ic ler shal l  include:
every vendor of tanglble personal property or servlces;. . .
Said terms shal-l- also include any officer or employee of a
corporation or of a dissolved corporation who as such



B .

required

Taxation
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off icer or employee is under a duty to act for such corpor-
atlon in eomplying with any requirement of this article and
any member of a partnershlp.tl

That the resol-utlon of whether petltioner, Donald K. Abbey' is a person

to col lect tax turns upon a factual determlnat lon (Vogel v.  Dept.  of

and F inance,  413 N.Y.S.2d  862;  Chev lowe v .  Koerne l ,  407 N.Y.S.2d  427. )

That rel-evant factors i-n such a determinatlon includer but are not

l-fuoited to, the followlng: the day-to-day responsibllttles in the corporation;

lnvolvement ln and knowl-edge of the flnancial- affalrs of the corporationi the

ldentity of who prepared and slgned tax returns; authority to slgn checks.

C. That pet l t ioner,  DonaLd K. Abbey, was a person required to col lect tax

wlthin the meaning and lntent of  sect ion 1131(1) of the Tax Law for the period

December 1, 1975 through June 30, 1980 and therefore has personal- Llablllty for

the saLes taxes imposed on A & R Truckinf Accessories, Inc. in aceordance with

sect ion 1133(a) of the Tax Law.

D. That pet l t ioner bears no personal l iabi l i ty for sal-es taxes asserted

for per lods after June 30, 1980, the date of his resignat ion.

E. That the Audtt  Divis ionrs est imate of taxes due for the period March I '

1980 through May 31, 1980 was excessive; that ln accordance wlth Finding of

Fac t  r r8 r t r  such taxes  due are  reduced to  $3 ,487.00 .

F. That the petition of Donal-d K. Abbey is granted to the extent indlcated

in Conclusions of Law "D" and rrE'r; that the Audit Divislon is hereby dlrected
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granted, the petttion is ln a1-1 other

DATED: Albany, New York

-5-

12, 1981 accordingly;  and that except as so

respects denled.

STATE TAX COMMISSION

JLr,l 2 y 1983



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon
of

Donal-d K. Abbey AFFIDAVIT OF MAILING

for RedetermlnatLon of a Deficlency or a Revlslon :
of a Determination or a Refund of SaLes & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the Perl.od:

L2/ r l  7 s-8/  3L I  80.

State of New York
County of Albany

Connle Hagelund, belng duly sworn, deposes and says that she ls an
employee of the Department of Taxatlon and Finance, over 18 years of age' and
that on the 29th day of June, 1983, she served the withln not ice of Decielon.by
certLfied maLL upon Donald K. Abbey, the petitLoner ln the wlthln proceedlng'
by encLoslng a true copy thereof in a securel-y sealed postpald wrapper
addressed as f oll-ows:

Donal-d K. Abbey
4887 Mlnsham Lane
ManJ-ius, NY 13104

and by depositing same enclosed ln a postpald properly addressed wrapper in a
(post office or offLclal depository) under the excluslve care and custody of
the Unlted States PostaL Servlce wlthin the State of New York.

That deponent further says that the sald addressee Ls the petitioner
hereln and that the address set forth on said lrrapper is the last known address
of the pet i t ioner.

Sworn to before ne thls
29th day of June, 1983.

AUTHORIZED TO ADT,IINISTEN
0AIriS PURSUANI I0 IN( I&41?
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Donald K. Abbev

for Redetermination of a DeflcLency ot a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
PerLod 12 /  I l  75-8 /  3L |80 .

AFFIDAVIT OF MAILING

Revislon
Use Tax

the

State of New York
County of Albany

Connle Hagelund, being duly sworn, deposes and says that she ls an
employee of the Departnent of Taxation and Finance, over 18 years of ager and
that on the 29th day of June, 1983, she served the withln notlce of Declslon by
certlfied mall upon J. Alexander Davl.dson the representative of the PetltLoner
in the wlthin proceedinB, bY encLostng a true copy thereof in a securely seaLed
postpaid wrapper addressed ae follows:

J. Alexander Davidson
Scott, Sardano & Pomeranz
351 S. I ' Iarren St.
Syracuse, NY 13202

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
(post office or offlclal depository) under the exclusLve care and cuetody of
the United States PostaL Servlce wlthln the State of New York.

That deponent further says that the said addressee Ls the rePresentatLve
of the petitloner herein and that the address set forth on said wrapper is the
l-ast known address of the representative of the petitloner.

Sworn to before ne this
29th d,ay of June, f983.

i g 6#' L
AUTH0nTZED T0 Hil*lursrrn
OATHS PUASUAST TO TAX IAIT
SECTION 174
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