
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 20, 1983

A&BA la rms ,  I nc .
79 River Heights Drive
Smithtown, NY 7L787

Gentlemen:

Please take notice of the Decision of the State Tax Conunission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Conmission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be conuneaced in the
Supreme Court of the State of New Yor.k, Albany County, within 4 months frour the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TN( COUMISSION

cc : Petit ioner t s Representative
Gerald Kudler
Kud1er & Berner
20 Mil ler Place
Syosset ,  NY 11791
Taxing Bureaut s Representative



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltlons

of

A & B A L A R M S , I N C .

for Revislon of Deternlnations or for Refund
of Sales and Use Taxes under ArtLcles 28 and
of the Tax Law for the Perlod June I, L975
through May 31, L979.

Audit DlvisLon properly dlsallowed

for the period June 1, 1975 through

FINDINGS OF FACT

DECISION

petltJ.oner r s reported

May 31 ,  L979,

t o

Petitloner, A & B ALarms, Inc.l 79 Rlver Hetghts Drive, Smithtown, New

York 11787' fil-ed petttlons for revlsion of determinations or for refunde of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1, L975 through May 31, 1979 (Fi le No. 3L664>.

A smal-L cLaims hearing was held before Arthur Johnson, Ilearing Offlcer, at

the offices of the State Tax Comrisslon, Two World Trade Center, New York, New

York, on February 21 1983 at 9:15 A.M., with addlt ional evtdence to be eubmltted

by March 30' 1983. PetitLoner appeared by Gerald KudLer, CPA. The Audit

Dlvls lon appeared by Paul B. Coburn, Esq. (Paul-  Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the

nontaxable sales

1. Pet i t ioner,  A & B Alarns, Inc.,  sold, lnstal- led, operated and mal.ntalned

burglar alarm systems. Petitioner offered both local and central statlon alarm

systems. A local- alarm system is an outside sounding devlce lnstalled on the

customerrs premises. A central statlon system ls one connected by leased

telephone llnes to a central- station where signaLs are recelved and monitored
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by petltioner. In connectLon wLth a central statLon system, petltioner charges

a monthly fee for monltorlng thls system.

2. On February 27, 1978, the Audit Dlvislon lssued a Notice of Determlna-

tion and Demand for Payment of Sales and Use Taxes Due agalnst petltioner

covering the perl-od June 1, 1975 through Novenber 30, L976 fot taxes due of

$21652.80 ,  p lus  pena l ty  and in te res t  o f  $1r160.19 ,  fo r  a  to ta l  o f  $31812.99 .

On January 31, 1980, a second notlce was lssued for the perlod December 1, 1976

through May 31 ,  L979 fo r  taxes  due o f  $51818.19 ,  p lus  in te res t  o f  $831.17 ,  fo r

a  to ta l -  o f  $6 ,649.36 .

The foregolng notlces were issued as a resul-t of petitlonerrs failure

to substantlate the nontaxabLe saLes reported on sales tax returns flled for

the periods sholrn thereon. This lnformation lras requested through correspondence

by the Audit Divislon.

3. PetltLoner executed a consent extending the perlod of llnitatlon for

assessment of sales and use taxes for the period at lssue, to June 20, 1980.

4. Petltioner tinely fil-ed petitlons for redetermLnatlon of the above

def ic lencles.

5. Following a pre-hearlng conference, the Audit Dlvislon examined

certaln books and records provJ.ded by petitioner. The Audlt Division found

that these books and records (deposlt sJ-lps, customer l-edger sheets, purchase

lnvoLces) were incomplete and Lnadequate for purposes of verlfylng nontaxabl-e

sal-es. It did, however, determine that sales tax was included ln the gross

sales reported by petltioner and thereby the additional taxable sales were

overstated. In additlorr 8 review of purchase involces for the period March 1'

1979 through May 31, 1979 discl-osed that sales tax was pald on 29.06 percent of
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materials purchased. Slnce al l  of  pet i t loner 's saleg were held taxabLerl  th"

Audlt Division reconrmended that petitloner be glven credit for such taxes

,
paid.- Based on the above audit, the Audlt Division revlsed the taxes due as

fol- l -ows: Not ice 1190,727,864 - $2,138.86 (June 1, 1975 through November 30,

L976) and Norice / lsgOOtz44ooc - $5,048.47 (December 1, 1976 through May 31,

1979) .

6. Peti.tioner admltted that it cannot produce the books and recorde

necessary to substantiate Lts nontaxable sales for the period at issue.

Petltioner stated that the business, at present, operates substantiaLly the

sane and requested that it be al-lowed to subnit records for a current perlod to

evaluate its method of reportlng taxable and nontaxable sales.

Petltlonerrs request was granted and petitloner was lnstructed to

submLt records for the period March 1, 1980 through !!ay 31, 1980 by March 31,

1983. However, no such records were submitted.

7. Petitloner argued that lts nontaxabl-e sales consisted of instal-lations

that resulted in a capital improvement to reaL property and sal-es to munlcLpal-

i t ies .

CONCLUSIONS OF LAW

A. That sect lon 1132(c) of the Tax Law specif icalLy provides, ln part '

that it shall be presumed that al-l- receipts for property or servlces... are

subject to tax untiL the contrary is establlshed and the burden of proving that

any recelpt... is not taxabLe shall be upon the person requLred to colLect tax.

The petitioner erroneously collected tax on the monthly charge for
monltorlng a central station alarm system.

The petltioner should have been allowed a credit for taxes pald only on
material-s which were actually resold or rented to its cuatomera.
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That petltioner falled to

for the additional taxes deternined

1133(a) of the Tax Law.

1980, are sustalned.

DATED: Albany, New York

DEC 2 0 1983
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overcome its burden and therefore ls llable

by the Audit Dlvlsion purauant to section

STATE TAX COMMISSION

Get^W-b&t*
PRESIDENT

B. That the petl-tlons of A & B Alarns, Inc. are granted to the extent

that the additional- taxes due shall be reduced ln accordance lrlth Findlng of

Fact ft5rr; that ln all other respects the notices of determlnatlon and demand

for payment of sales and use taxes due lssued Februarl 27r 1978 and January 31,



State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on t le
20th day of December, 1983, he served the within notice of-Decision by
cert i f ied mail upon A & B Alarns, fnc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrappei aildressld
as fo l lows:

A&BA la rms ,  I nc .
79 River Heights Drive
Smithtown, NY 11787

STATE OF I{EW YORK

STATE TAX COMMISSION

tter of t t i t ion
o f

A&BA la rms ,  f nc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax traw for the
Per iod  6 /  1175-5 /31 / tg .

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
20th day of  December,  1983.

AFTIDAVIT OF IIAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last known address

Authorized to administer oaths
pursuant



STATE 0F NEI{I YORK

STATE TN( COMUISSION

In the Matter of the Petition
o f

A&BA la rms ,  I nc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  I l75-5 /3L/ tg  .

AFFIDAVIT OF MAIIING

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within notice of Decision by
certified mail upon Gerald Kudler, the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Gerald Kudler
Kudler & Berner
20 Mi l ler  P lace
Syosset ,  NY 11791

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

in a postpaid properly addressed wrapper in 4
care and custody of the United States Postal
York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said !{rapper is the
last known address of the representative of the petitioner.

Sworn to before me this
20th day of December, 1983.

Authotized to administer oaths
pursuant sect ion
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