
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Septenber 8, 7982

f,awrence Winters
18-06 157th St .
I,lhitestone, NY 11357

Dear Mr. Winters:

Please take notice of the Decision of
herewith.

the State Tax Comission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & L243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commissioa can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Suprene Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allo$red in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STAIE TAX COIIMISSION

Petitioner' s Representative
l{itchell Greene
Sherman & Ci t ron,  P.C.
1290 Ave. of the Americas
New York, NY 10019
Taxing Bureaurs Representative



STATE OT NEW YORK

STATE TAX COI{IfiSSION

fn the Matter of the Petition

o f

TAIIREIICE T{IilTTERS

for Revision of a Determination or for Refund
of Sales and Use Taxee under Articles 28 and
29 of the Tax Law for the Period lfarch 1, 1975
tbrough August 31, 19?8.

DECISION

Petitioner, Lawrence Winters, 18-06 157th Street, Hhitestone, New York

f1357, filed a petition for revision of a deterniaati.on or for refund of sales

and use tares under Articles 28 aud 29 of the Tax Law for the period March 1,

1975 througb August 31, 1978 (Fi le No. 26810).

A snall claims hearing was held before Judy U. Clark, Heari"ng Officer, at

the offices of the State Tax Comission, Two l{orld Trade Center, New York, }fer

York, on August 4, 1981, at 9:15 A.ll. Petitiooer appeared by Shernan & Citron,

P.C. (l{itchell Greene, Esq. of Counsel). The Audit Division appeared by Ralph

J. Vecchio, Esq. (ICiUian tr 'ox, Esq., of counsel).

ISSI]E

tlhether petitioner, Lawrence l{inters, as an officer of 52-06 Food Corporation,

is persoaally liable for additional taxee and interest due from euch cor?oration.

I'IIIDINGS OF FACT

1.  A f ie ld

eales and/or uee

in the anount of

signed a Consent

president of such

audit was performed by the Audit Divisiou on wbich an addltional

tax liability was deter:nined due ftom 62-06 Food Corporatioa

$16r658.75. 0n Apri l  20, lg7g, petit iooer, Lawrence Uinters,

to fixing of Tax I'lot Previously Determiaed and Asseesed as

corporation.
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2. 0n Apri l  23, 7979, the Audit  Divis ion issued a Not ice and Denand for

Paynent of Sales and Use Taxes Due against f,awrence Winters for the period

March 1, 1975 through August 31, 1978 for his personal l iabi l i ty as off icer of

62-06 Food Corporat ion under sect ions 1131(1) and 1133(a) of the Tax Law. The

Notice assessed the addit ional tax of $16r658.75 found due on audit  in accordance

wi th  sec t ion  1138(a)  o f  the  Tax  Law,  p lus  in te res t  o f  $31535.36 ,  fo r  a  to ta l  o f

$ 2 0 , 1 9 4 . 1 1 .

3. Petitioner executed two consents to extend the period of linitation

for assessment, the first extending the period to Decernber 20, ,.978, and the

second extending the period to Decenber 20, 1979. Both consents were signed by

pet i t ioner as president of 62-O6 Food Corporat ion.

4. 0n June 29, L979, Lawrence Winters f i led a pet i t ion al leging that

although he was an officer of 62-06 Food Corporation, he was not responsible

for collecting and paying any taxes of the corporation. In this petition, he

also advised that 6?'06 Food Corporation vras presently in bankruptcy and that

it was believed that there were sufflcient funds in possession of the trustee

in bankrupt.cy to pay any priority tax claims filed in the bankruptcy proceeding.

5. Petitioner signed three of the sales and use tax returns introduced by

the Audit Division. Four of Lhe sales and use tax returns were signed by

another individual as owner. The renainder of the returns in the file were

unsigned.

6. Petitioner was actively involved in the day-to-day business operations

and made his living fron the salary earned from the business. Petitioner's

responsibilities included the ordering of nerchandise and overseeing the

general operations of the business. Petitioner had the ability to prefer

creditors as he was an authorized signatory of the corporate checking account



and was involved

owned 50 percent

in the

of the

-3-

handling of the funds of the corporation. Petitioner

stock of 62-06 Food Corporat ion.

coNcrusloNs oF tAI{'

A. That section 1f33(a) of the Tax Law provides that every person required

to col lect Lax imposed by Art ic le 28 of the Tax Law shal l  be personal ly l iable

for tax imposed, col lected or required to be col lected.

B. That sect ion 1131(1) of the Tax law in def ining persons required to

col lect tax, includes those corporate off icers who are under a duty to act for

such corporation in complying with any requirement of Article 28 of the Tax

Law.

C. That pet i t ioner,  Lawrence l^/ inters, as president of 62-06 Food Corporat ion,

was more than passiveJ-y involved in the operation of the closely held corporati-on.

By reason of pet i t ioner 's day-to-day responsibi l i t ies and involvement in the

operation, petitioner ltas an officer under a duty to act for such corporation

in complying with the requirements of Article 28 of the Tax Law.

D. That the petition of Lawrence Winters is denied and the Notice and

Demand for Payment of Sales and Use Taxes Due issued on ApriL 23, 1979 is

sustained.

DATED: Albany, New York

SEP O B 1982
ACTING

STATE TAX COMI'IISSION



STATE OF NEW YORK

STATE TN( COMT,IISSION

In the Matter of the Petition
o f

Lawrence Winters

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  L l75-8/  3L/78.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
8th day of September, 1982.

AIT'IDAVIT OT UAIIING

State of New York
County of Albaoy

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within notice of Decision by
certified nail upon Lawrence Winters, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Lawrence Winters
18-06 157rh Sr .
hlhitestone, NY 11357

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusi-ve care and custody of
the United States Postal Service within the State of New York,

that
forth

the said addressee is the petitioner
on said wrapper the last known address

AUTHORIZED TO
OATHS PTIRSU/IXT TO
sEcTlolr t"74

NISTEN
TAJ( IIAW



STATE Otr NEI,I YORK

STATE TN( CO}{MISSION

In the Matter of the Petition
ot

Lawrence Winters

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 e 29 of the Tax Law for the
Per iod 3/1175-8/3UtA.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 8th day of Septenber, 1982, he served the within notice of Decision by
certified mail upon Mitchell Greene the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Mitchell Greene
Sherman & Citron, P.C.
1290 Ave. of the Anericas
New York, NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unAei the exilusive care and cuilody of
the United States Postal Service within the State of New York.

further says that the said addressee
herein and that the address set forth

of the representative of the petiti

AtrFIDAVIT OT MAITING

is the representative
on said wrapper is the

That deponent
of the petitioner
last known address

Sworn to before rne this
8th day of September, 1982.

AU?HCiTIiED TO ADM
CATHS FLEISUANf fO
sicTr0 i i  174

ISTER
TAJ( IIAW
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STATE OF NEW YORK
STATE TAX COMMISS]ON

ALBANY,  NEW YORK 12227

September 8, L982

Lawrence ltlinters
18-06 157th Sr .
Whitestone, NY 1f357

Dear Mr.

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rigbt of review at the adninistrative
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding
review an adverse decision by the state Tax comission can only be
under Article 78 of the civil Practice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this notice.

rnquiries concerning the conputation of tax due or refund allowed
with this decision may be addressed to:

Ievel.
in court to
instituted
comenced in

4 nonths fron

in accordance

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone # (518) 457-2A7a

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative
Mitchell Greene
Sherman & Ci t ron,  P.C.
1290 Ave. of the Americas
New York, NY 10019
Taxing Bureaur s Representative



STATE OF NEIJ YORK

STATE TN( CO}4I,IISSION

In the llatter of the Petition

o f

tAI'lRENCn $IINTERS

for Revision of a Deternination or for
of $ales and Use Taxes under Articles
29 of the fax tral' for the Period Harch
through August 31, 1978.

DECISION

Refund
28 and

I ,  7975

trawrence hlinters, as an officer of. 62-06 Food Corporation,

additioaal taxes and interest due from such cortrloration.

FII,IDINGS 0F FACT

Petitioner, Lawrence Winters, 18-06 157th Street, l,lhitestone, New York

11357, filed a petitioo for revision of a deternination or for refund of gales

and use taxes under Articles 28 and 29 of the Tax f,aw for the period llarch 1,

1975 through August 31, 1978 (f i le No. 25810).

A small claims hearing was held before Judy M. C1ark, Hearing Officer, at

the offices of the State Tax Comission, Two World Trade Center, New York, New

York' on August 4, 1981, at 9:15 A.t ' ! .  Petit ioner apBeared by Shernan & Citron,

P.C. (Uitchell  Greene, Esq. of Counsel). The Audit Division appeared by Ralph

J.  Vecchio,  Esq.  ( t { i l l ism Fox,  Esq. ,  o f  counsel ) .

rssuE

l lhether petitioner,

is personally liable for

1. A field audit was performed by the Audit Division on which an additional

sales and/or use tax liability was determined due from 62-06 Food Corporation

in the amount of $16,658.75. 0n Apri l  20, 1979, petit ioner, Lawrence Winters,

signed a Consent to Fixing of Tax l.Iot Previously Deternined and Assessed as

president of such corporation.
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2. On April 23, L979, the Audit Division issued a Noti.ce and Demand for

Payment of Sales and Use Taxes Due against Lawrence hlinters for the period

March 1, 1975 through August 31, 1978 for his personal l iabi l i ty as off icer of

62'06 Food Corporat ion under sect ions 1131(1) and 1133(a) of the Tax Law. The

Notice assessed the addit ional tax of $161658.75 found due on audit  in accordance

with sect ion 1138(a) of the Tax taw, plus interest of  $3,535.36, for a total  of

$ 2 0 , 1 9 4 . 1 1 .

3. Petitioner executed two consents to extend the period of limitation

for assessment,  the f i rst  extending the period to Decernber 20, 1978, and the

second extending the period to December 20, 7979. Both consents were signed by

pet i t . ioner as president of 62-06 Food Corporat ion.

4. On June 29, L979, Lawrence Winters f i led a pet i t ion al leging that

al though he was an off icer of 62-06 Food Corporat ion, he was not responsible

for collecting and paying any taxes of the corporation. In this petition, he

also advised that 62-06 Food Corporation nas presently in bankruptcy and tbat

it was believed that there lrere sufficient funds in possession of the trustee

in bankruptcy to pay any priority tax claims filed in the bankruptcy proceeding.

5. Petitioner signed three of the sales and use tax returns introduced by

the Audit Division. Four of the sales and use tax returns srere signed by

another individual as owner. The remainder of the returns in the file rdere

unsigned.

6. Petitioner lvas actively involved in the day-to-day business operations

and made his l iv ing from the salary earned from the business. Pet i t ioner 's

responsibilities included the ordering of merchandise and overseeing the

general  operat ions of the business. Pet i t ioner had the abi l i ty to prefer

creditors as he was an authorized signatory of the corporate checking account



and was involved

owned 50 percent

in the

of the

- 3 -

handling of the funds of the corporation. Petitioner

stock of 62-06 Food Corporation.

STATE TAX COUIfISSIO}I

ACTING

CONCLUSIONS OF tAW

A. That sect ion 1133(a) of the Tax Law provides that every person required

to collect tax imposed by Article 28 of the Tax law shall be personally liable

for tax imposed, col lected or required to be col lected.

B. That sect ion 1131(1) of the Tax Law in def ining persons requirgd to

col lect tax, includes those corporate off icers who are under a duty to act for

such corporation in complying with any reguirement of Article 28 of the Tax

f,aw.

C. That pet i t ioner,  Lawrence Winters, as president of 62-06 Food Corporat ion,

was more than passively involved in the operatioa of the closely held corporation.

By reason of petitioner's day-to-day responsibilities and involvement in tbe

operation, petitioner ldas an officer under a duty to act for such corporation

in complying with the requirements of Article 28 of the Tax Law.

D. That the petition of lawrence Winters is denied and the Notice and

Demand for Payment of Sales and Use Taxes Due issued on April 23, 1979 is

sustained.

DATED: Albany, New York

SEP O B 1982




