
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1A227

December 14, 1982

Werner  Spi tz  Construct ion Co. ,  Inc.
11 Comfor t  St .
Rochester, NY L4620

r.\ Gentlemen:

Please take notice of the Decision of the State Tax Comission eoclosed
herewith.

You have now exhausted your right of review at thg administrative level.
Pursuant to section(s) 1138 of the Tax law, any pfoceeding in court to review
an adverse decision by the State Tax Commission cAn only be instituted under
Article 78 of the Civil Practice laws and Rulesr 4nd must be comnenced in the
Supreme Court of the State of New York, Albany Cortnty, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York L2227
Phone /l (518) 457-2A70

Very itruly yours,

STATd TAX COUI'fiSSION

cc: Petit ionerrs Representative
Robert W. ldild
Nixon, Hargrave, Devans & Doyle
P .0 .  Box  1051
Rochester, NY 14603
Taxing Bureau' s Representative



STATE OF I\IEW YORK

STATE TAX COMT{ISSION

In the Matter of the Petition

o f

TIERNER SPrTZ CoNSTRUCTToN C0., INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June 1, 1975
through February 28, 1979.

DECISION

Petit ioner, l lerner Spitz Construction Co., Inc., 11 Comfort Street,

Rochester, New York 14620, filed a petition for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period June 1, 1975 through February 28r 7979 (Fi le No. 28134).

A small claims hearing was held before Arthur Johnson, Ilearing Officer, at

the offices of the State Tax Comnission, One llarine Midland Plaza, Rochester,

New York, on January 19, 1982 at 2:45 P.M. Petit ioner appeared by Robert I{.

Irlild, 8sq. The Audit Division appeared by Ralph J. Vecchio, Esg. (Thonas

Sacca ,  Esg . ,  o f  counse l ) .

ISSIIES

paid sales taxes to certain vendors of tangibleI. Whether petitioner

personal property.

II. lrlhether petitioner

where the vendor failed to

is l iable for sal is

collect tax.

FINDINGS OF tr'ACT

or use tax on certain purGhases

1. Petit ioner, Werner Spitz Construction Co.,

engaged in cornnercial construction contracts during

Inc. was a

the period

general cotrtractor

at  issue.



-2-

2. 0n August 21, 1979, as the result of an audit, the Audit Division

issued a Notice of Determination and Demand for Payment of Sales and Use rTaxes

Due against petitioner covering the period Septenber 1, 1975 through November 30,

1978 for taxes due of $101535.93, plus rninimum statutory interest of $21502.31,

for  a  to ta l  o f  $13,038.24.

3. Petitioner executed a consent extending the period of limitatioa for

assessment of sales and use taxes for the period June 1, 1975 through l{ay 31,

1976, to Septembet 20, 1979.

4. 0n audit, the Audit Division examined petitioner's purchase invol-ces

in detail for the entire audit period and found that sales tax was not pai.d on

certain expense purchases total ing $135,582.76. Petit ioner agreed to and paid

the taxes due of $91048.68 on said purchases.

The audit also disclosed that certain invoices for material purchaseg

total ing $150,513.25 did not indicate any sales tax col lected by the veador or

the invoice stated that the toLal price included sales tax. The Audit Division

did not consider that sales tax was paid on these purchases and held petitioner

I iable for taxes due thereon of 910,535.93.

5. Following the audit, petitioner contacted sone of the suppliers by

letter requesting confirmation that sales tax was part of the total price and

was paid over to New York State. Fron the responses received, the Audit

Division revised the tax'due to $6,975.63 which counsel for the Audit Divi ision

conceded was the anount at issue.

6. Petitioner requested that bids for materials be submitted with sdles

tax included ia the total price. The invoices, which are the subject of this

proceeding, set forth a lump sum anount and with one exception, made no ref,erence

to sa les tax.
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7. Petitioner never intended the transactions to be nontaxable and it

paid the vendors on the basis that tax was included in the bid price.

Petitioner argued that the liability provisions of the Tax Law are dresigned

to place primary liability on the vendor, since it is the sole responsibility

of the vendor to collect the tax and comply with the statutory reguirement that

the tax be shown separately.

8. Petitioner adduced no conclusive evideoce to show that sales tax was

paid to or by the vendors or that sales tax was aD element of the purchasb

pr i ce .

c0Nc[usloNs otr'tAlit

A. That section 1133(a) of the Tax Law provides that every person required

to col lect tax shall  be personally l iable for the tax imposed, col lected 0r

required to be collected. Section 1133(b) of the Tax Law nakes the purchaser

Iiable if he has failed to pay a tax inposed to the person required to collect

the same.

That the sales tax is a rrconsumer taxrr, that is, the tax is imposed on the

retail sale of tangible personal property and certain senrices and is collected

from the person who purchases at retail - the consu[er. The consumer canaot

shift the liability for payrnent of the tax to another person oor otherwisd

relieve himself of such liability, although the vendor is personally liabl-e for

the tax he was responsible for col lecring [20 NYCRR 525.2(a)(4)1.

B. That petit ioner fai led to establish that sales taxes of $6,975.53 were

paid to the vendors and therefore is liable for the paynent of such taxes

pursuant to sections 1133(b) and 1110 of the Tax traw.

C. That the petition of Werner Spitz Construction Co., Inc. is denied and

the Notice of Deternination and Demand for Paynent of Sales and Use Taxes Due
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revised in accordance with Finding of Fact rr5fr isi ssued August  21,  1979,  as

sustained.

DATED: A1bany, New York

DEC 14 198?
STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

hlerner Spitz Construct ion Co.,  Inc.

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  6 /  1175-2 /28 / lg  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of December, L982, he served the within notice of Decision by
cert i f ied nail  upon Werner Spitz Construction Co., Inc., the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Werner Spitz Construction Co., Inc.
11 Comfor t  St .
Rochester, NY L4620

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

sa id  addresse

AFFIDAVIT OF MAIIING

is the petitioner
s the last known address

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
14th day of December, 1982.

AUTHORIZED TO INISTER
OATHS PURSUANT
SECTION I74

I0 TAJ( IJAW

that the
forth on said wrapper



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Werner Spitz Construction Co., Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/U75-2/28/ tg .

AT'FIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of December, \982, he served the within notice of Decision by
certified mail upon Robert hI. I.Jild the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert W. Wild
Nixon, Hargrave, Devans & Doyle
P .0 .  Box  1051
Rochester, NY 14603

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said ldrapper is the
last known address of the representative of the petitioner

Sworn to before rne this
L4th day of December, 1982.

AUTHORIZED TO
OATHS PURSUANT

NISTER

SECTION 174
T0 TAX IJAW
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