
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 11, L982

Wayfarer Ketch Corp.
Hangar G
Westchester County Airport
White Plains, NY 10604

Gentlemen:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative Ievel.
Pursuant to section(s) 1139 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be insti tuted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 1,2227
Phone if (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner t s Representative
Edward J. P. Zimmerman
Rrn. 5500, 30 Rockefel ler Plaza
New York, NY 10020
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

WAYT'ARER KETCH CORP.

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Articles 28 and
29 of the Tax Law for the Period March 1, L972
through February 28, 1975.

DECISION

Petit ioner, Wayfarer Ketch Corp., Hangar G, Westchester County Airport,

$ihite Plains, New York, f i led a petit ion for revision of a determination or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period March 1, L972 through February 28, L975 (l ' i le No. 15030).

A formal hearing was held before David Evans, Hearing Off icer, at the

off ices of the State Tax Comnission, Two t{orld Trade Center, New York, New

York, on September 19, L979 at 2245 P.M. Petit ioner appeared by Edward J.P.

Zimmerman, Esq. The Audit Division appeared by Peter Crotty, Esq. (Insin levy,

Esq .  o f  Counse l ) .

ISSUES

I. Whether the staLute of l imitations prohibits the assessment of tax due

for the periods ended February 28, 7973, May 31, tg73 and August 31, 1973.

II.  I .Jhether petit ionerrs purchases of tangible personal property and

services were made as an agent or whether petitioner was engaged in the sale of

tangible personal property and services subject to tax.

II I .  I 'Jhether the Audit Divisionts projection of a test was proper and

correct .
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FIIIDINGS OF TACT

1. Petitioner, ltlayfarer Ketch Corp., fi led $ew York State and local Sales

and Use Tax Returas for the period March 1, 1972 through February 28, 19?5.

2- On April 30, 1975, petitioner sigaed a conseut to extend the period of

limitation for assessnent of sales and use taxes for the period llarch 1, 1972

through February 28, 1975 to any tine on or before June 20, 1976.

3- On April 4, 1976, as the result of an audit, the Audit Division issued

against petitioner a Notice of Determination and Demand for Payment of Sales

and Use Taxes Due for $1131470.43 in tax plus $471845.60 in peaalty and interegt.

The Division asserted that the notice included the audit period March 1, lgTZ

through February 28, 1975.

4. The aforesaid notice improperly designated the year for periods eoded

February, l{ay and August 1973 as 1972 due to typographical errors.

5. The Audit Division had furnished to petitioaer the audit workpapers.

Petitioner has filed the perfected petition indicating that the additional

taxes determined due for the quarterly periods Deeenber 1, 1972 through February 28,

1973; March 1, 1973 through Hay 31, 1973; and June l ,  1973 through August 31,

1973, were at issue.

6. Petitioner Ls a New York Corporation. Its base of operation is ll4ngar

G, Westchester County Airport, White Plains, New York. Its corporate stock was

owaed by Nelson A. Rockefeller, f,auraoce S. Rockefeller and David Rockefeller

("The Rockefel lers").

7. Petitioner servi.ced the aircraft osned by The Rockefellers. Sinrilar

gervices were provided for Time Incorporated (rtTine") and Chase Manhattan Bank

("Chase"). The services rendered to The Rockefellers were pursuant to an oral

agreement. written contracEs existed with rine and chase.
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8. Pet i t ioner,  in accordance with the oral  agreement asd wri t ten contracts,

operated and maintained the aircraft  of  The Rockefel lers,  Time and Chase.

Petitioner hangared the aircraft at the Westchester County Airport; petitioner

furnished f l ight cre$7s ( i .e.  pi lots,  co-pi lots and in-f l ight engineer-stewards);

pet i t ioner purchased fuel,  oi l  and other suppl ies and services ( including

cater ing services);  pet i t ioner performed the maintenance, repairs,  checks and

inspect ions; pet i t ioner maintained the f l ight records.

9. Pet i t ioner,  pursuant to the oral  agreement and wri t ten contracts,

performed the day-to-day maintenance work on the aircraft with its staff of

mechanics at the home base in l,ihite Plains, New York. This naintenance was

progressive maintenance, sini lar to the maintenance procedure of air  carr iers

where the airplanes are inspected and repaired on a scheduled basis. Petitioner

paid with the fil ing of the sales and use tax returns the conpensating use tax

on the mechanics'  salar ies and fr inge benef i ts.

10. Petitioner received advances to cover the cost and expense of the

operat ion and maintenance of the aircraft .  Said advances were based on past

experience. Periodically, petitioner made an accounting as to the advances aad

received reimbursement for the cost and expenses in excess of the advances.

Pet i t ioner made no prof i t  on the transacLions with The Rockefel lers,  Chase and

Tirne.

11. On audit ,  the Audit  Divis ion considered pet i t ioner a vendor of tangible

personal property and services. The cost to service the aircraft  in the period

March 1, 1972 through February 28, 1975 of g7,144.534.93 was establ ished as

gross  sa les .  Deduct ions  there f rom fo r  ( i )  the  sa la r ies  o f  p i lo ts  ($1r5841205.73) ,

( i i )  a i r  te lephones ($3 ,934.03) ,  ( i i i l  purchases  on  wh ich  tax  was pa id  the

suppl ier ($2'119r731.21) and ( iv) purchases and tax reported on the tax returns
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($1,1061977.00) were al lowed to auive at addit ional taxable sales of $213291686.96

on which the Division applied the applicable tax rate.

L2. The Audit Division, in order to determine the allowance for purchaees

on vrhich tax wa6 paid the supplier (Fact 11. (ii i; above), au.alryzed the costs

petitioner incurred in the period $eptember 1, L974 thrpugh Novernber 30 r 1974.

The percentages of 98.70 percent for fuel  cost,  10.21 percent fof  repair  and

maintenance, 28.38 percent for cateriag, 28.72 percent for miscellaneous and

1.727 percent for telephone were developed as tax paid and applied against the

total expenses in the various categories.

13. Petitioner maintained adequate books and records. The actual purchases

on which tax was paid to the supplier was attainable fron said books and

records. The test period nethod was enployed due to the voluninous records.

14. At the hearing, petitioner conceded aq additional tax liability on

additional taxable sales of $121 ,167.63. The additional items included insurance

allocable to mechanics and adninistrative staff, a portion of haogar fees, an

anount for catering, and an iten for overhaul.

15. Petitioner did not raise as an issue the inpositioo of penalty and

interest.

coNcLUsIoNs 0F tAlt

A. That section 1147(c) of the Tax f,aw provides that where a taxpayer has

consented to extend the period of linitation for asgessment of sales or use

taxes the amount of such additional tax due may be determined at any tine

within such extended period.

B. That although the Notice of Determination and Denand for Palment of

Sales and Use Tax Due issued against petitioner failed to correctly list the

quatterly periods at issue, the workpapers furnished petitioner clearly appraised
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it of the quarterly periods at issue. Therefore, petitioner nas not nisled,

and the $oLice of Determination and Demand is not iavalid (Wilkens & Lange, 9

BTA 1127;  Nayes ,  55  F2d 870) .

C. That the Notice of Determination and Denand for Payment of $ales and

Use Tax Due issued April 4, 1976 was tinely issued for the sales and uee tax

quarterly periods ended February 28, 1973, May 3l, 1973 and August. 31, 1973.

D. That section 1105 of the Tax Law imposes, in part, a sales tax upon

tbe receipts fron every retail sale of tangible personal property and upon the

receipts fron the sale of the services of inetalling tangible personal property

or maintaining, servicing or repairlng tangible personal property.

E. That. section 1101(b)(3) of the Tax Law defines a "receiptil ag the

anouot of the sale price of any property and the charge for any service taxable

under this article, valued is noney, whether received in noney or othenuise.

Sect ion 1101(b)(5) def ines a ' tsale" as atry transfer of t i t le or possession or

both in any manner or by any means whatsoever for a consideration, or any

agreement therefore, including the rendering of any service tarable under thle

articLe, for a consideration or any agreenent therefor.

G. ?hat there is no requirenent in the Tax Law that oae who renders a

service make a profit before a particular transaction or service is taxable

({perry Raad v. Tul ly,  99 ! ! isc.  2d ar 719).

H. That petitioner did not act as an agent in the perfornance of the oral

agreement with The Rockefellers and the written contracts with Tine aad Chase.

Petitionerrs nai.ntenance and operation of tbe aircraft constitutes a taxable

eale within the neaning and intent of section 1105 of the Tax Law, and the

advances and rel-nbursementg received therefor coostitute a receipt within the

neaning and intent of section 110l(b)(3) of the Tax Law.
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I. That eection 1138(a) of the Tax Law provides that if a return required

by this article is not filed, or if a retura when filed is incorrect or insuffi-

cient' the anount of tax due shall be deternined by the Tax Comission from

such information as may be available.

J. That petitioner had records available to perforn a detEiled analysis

of its transactlons for the period in issue. Said records were fully erployed

in tbe determination by the Audit Division of pet^itionerrs sales which are n'ot

in dispute. Three nontbs of records lrere, however, the basis of a projection of

a credit due petilioner on purchases-for-resale on which tax was erroneously

paid the supplier. Petitioner has not produced any evidence that a greater

credit would be produced if the complete records were coosidered. l{oreover,

had petitioner reviewed the complete recorde aad found a credit due it in

excess of that allowed on audit, it had the right to nake an application for a

credit or refund in atcordance with the provisions of section 1139 and section

ff47(c) of the Tax f,aw.

K. That the audit method used by the Audit Division in the determination

of pet'itioner's additional tax liability is proper and in accordance with

section 1138 of the Tax Law.

t. That the petition of l{ayfarer

Deternination and Demand for Payment of

1976 is sustained.

DATED: Albany, New York

Ketch Corp. is denied and the Notice of

Sales and Use Taxes Due issued April 4,

JUN t 1 1982



STATE OF

STATE TAX

NEl{ YORK

COMMISSION

In the Matter of the Petition
o f

Wayfarer Ketch Corp.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  3 /  1 /72 -2 /  28175 .

ATFIDAVIT OF T{AITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within notice of Decision by
certified mail upon l,/ayfarer Ketch Corp., the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

llayfarer Ketch Corp.
Hangar G
I'rlestchester County Airport
Irlhite Plains, NY 1,0604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
l1th day of June, 1982.

that the said addressee is the petit ioner



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

I,/ayfarer Ketch Corp.

for Redetermination of a Deficiency or a Revision
of a Detennination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 3/1172-2/28/75

AFFIDAVIT OF I'IAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over L8 years of age, and that on
the 11th day of June, 1982, he served the within notice of Decision by
certified mail upon Edward J. P. Zimmerman the representative of the petitioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid vTrapper addressed as fol lows:

Edward J. P. Zimmerman
Rn. 5500, 30 Rockefel ler PLaza
New York, NY 10020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the
of the petit ioner herein and that the address set forth on said
last known address of the representative of the rpetitioner.

Sworn to before me this
11th day of  June,  1982.

representative
wrapper is the

,t)
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