
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 3, L982

Vermont Marb1e Co.
c/o Douglas S. Stuart
51  Main  St .
Proctor,  VT 05765

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Cornnission can only be iostituted under
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Suprerne Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TN( COMUISSION

Peti t ioner '  s Representat ive
Sidney N. Solomon
Eisenberg, Solomon & Chekow
3000 Marcus Ave.
Lake Success ,  NY 11040
Taxing Bureau' s Represent.ative



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the petition

:
o f

:
VERMONT UARBTE CO}TPANY DECISION

:
for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period September 1, lg72
through November 30, L977. :

Petitioner, vermont Marble company, 61 Main street, Proctor, vermont

05765, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period Septenber

I ,  L972 rhrough November 30, tg77 (Fi le Nos. 15332 and 25230).

A formal hearing was held before Frank A. Ronano, Hearing Officer, at the

offices of the State Tax Comnission, Two ttlorld Trade Center, New York, New

York, on March 24, 1980 at 1:15 P.M. Pet i t ioner appeared by Eisenberg, Solonon

& chekow, Esqs. (s idney N. solomon, Esq.,  of  counsel) .  The Audit  Divis ion

appeared by Peter Crotty,  Esq. (A1iza Schwadron, Esg. ,  of  counsel) .

ISSIIES

I. ldhether petitioner vlas subject to the inposition of use tax upon

certain building stones removed from its o$rn quarries and then installed as

additions for capital inprovements to real property within the State of New

York.

II. Whether petitioner is liable for sales and use taxes in the amounts

asserted as a result of audits conducted by the Audit Division for the periods

at issue herein.



I I I .  Whether pet i t ioner

barred by Sect ion 1.147(b) of
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has established that the

the Tax Law (Statute of

FINDINGS OT FACT

deterninations are tine-

l imitat ions).

1. Pet i t ioner,  Vermont Marble Conpany, with off ices at 61 Main Street,

Proctor, Vermont 05765, orilns and operates marble quarries at a number of

locat ions in Vermont.  I t  also instal led f in ished products (bui lding stones) in

a number of New York si.tes during the years under review.

2. An audit was conducted by the Audit Division at prenises of the

petitioner pursuant to which a Notice of Determination and Denand for Pa5ment

of Sales and Use Taxes Due was issued November 6, 1975, for the period Septenber

1' 1972 through February 28, 19?5. The compensating use tax computed to be due

and owing on marble which had been taken from petitioner's quarries and incorporated

in capital  construct ion projects located in New York State rdas $241623.21 plus

penalty and interest.

3. Pursuant to a subsequent audit made July 5, 1978 with respect to the

periods March 1, 1975 through Novernber 30, 1977, the Audit  Divis ion issued a

Notice of Deterninat ion and Demand dated June 20, L978, assert ing $18 1046.72 of

additional tax due plus penalty and interest.

4. The deternination for the period March 1, 1975 through Novenber 30,

1977 demand ing  $18,046.12  sa les  and use tax ,  cons is ted  o f  $31418.73  conpensat ing

use tax plus $14 1627 ,39 addit ional sales tax due (plus interest and penalty).

5. At a subsequent conference, petitioner presented exenpt sales certifi-

ca tes  wh ich  reduced add i t iona l  sa les  tax  due f rom $14r627.39  to  $11368.15 .

Petitioner does not dispute the reduced sares tax liability.

6. With respect to both audits, Vermont Marble Company contended that a

use tax should not be imposed on narble extracted from its own guarries.



-3 -

7. The Audit. Division determined use taxes were due on the basis of

petitionerrs costs in obtainiqg and finishing the stone and that petitioner nag

liable as a nanufacturer, not as a fabricator.

8. Pet i t ionerrs businegs consisted of providing t ' f in ished" bui lding

stones which it sold for installation on buildings by others or which petitioner

i tsel f  instal led oa bui ldings.

9. At the hearing, petitioner's witnese described the operations of the

company. The stone (marble or granite) is quarried out of petitioner's orm

quarries in large rough blocks approxinately 7 feet long, 6 feet high, and 5

feet wide, each weighing 20 to 30 toos. These rough blocks are trensported to

petitioner's sawmills for reduction by t'gang sawil fron the large unwiel-dy

blocks of natural stone to thinner s1abs. Thereafter, these slabs are ttworked"

in a finishing shop to the specific l-engtbs and widths required for each

particular job. Detailed finishing steps such as the drill ing of holes in tbe

slabs for placement of anchors necessary to permit attachnent of the slabe to a

building' polishing the slabs and bevelling of edges are also perforoed at this

t ine.

10. During the periods at issue herein, petitioner did not seII rough

blocks or standard building stone, but rather every order or job it accepted

called for stone cut to the specifications required for the particular job.

The price petitioner received varied vith the type of stone involved as well ae

with the anount of fiaishing work required.

11. At the hearing, the auditor testified that in deterniniag the values

which formed the basis for the use taxes owed, he had taken fron the petitionerrs

"book job journaf , the quarrying costs plus finishing costs to arrive at a

taxable total.
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12. The witness for the petitioner testified that about 25 percent of the

cost reflected in the "book job journaln was attributable to the cost of

quarrying. In petitioner's brlef, this figure was refined to 23 pefcent.

13. The Audit Division did not raise any objection at the hearing to tbe

estimate that quarrying costs represented "arouod 25} of total costsrr.

coNcLUsIoNs otr'LAtt'

A. That clauee B of section 1110 of the Tax Law inposes a tax upon the

use ". . .of  any tangible personal property manufactuted, processed or assenbled

by the usetr, if itens of the sane kind of tangible personal property are

offered for sale by hin in the regular course of business.. ." .

B. That regulations adopted by the State Tax Coumission during the latter

part of the periods at issue herein provide:

"ftems of the same kind mean (slc) that itens belong to an identifiable
c f f i i . d e n t i c a 1 . t ' 2 0 l { Y c R R 5 3 r . 3 ( b ) ( l } ( i ) e f f e c t i v e
June 1, 1977. (Enphasis as in or iginal) .

Exarnple rtlr' of the above subdivision provides, in pertinent part:

"ftems made to the specifications of a particular job will not
be considered itens of the sane kind as itens made to the specifica-
t ions of another part icular job."

C. That the building stones provided and tqglg1le4 at various job sites

by petitioner during the periods at issue hereio were not itens of the same kiad

as were those building stones provided and soLd by pet.itioner, inasnuch as

the building stones l^tere produced according to the specifications required

for different jobs. Accordingly, petitioner fs not subject to the inposition

of use tax on the building stones it provided and installed itself, within the

meaning and intent of section 1110 of the Tax Larl and regulations thereunder.
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Moreover, petitioner (which sold no "roughr' or unfinished blocks of stone at

retail) owes no use tax on t\at portion of its cost which is attributable to

quarrying (approximately 25 percent) because said cost is a portion of petitioner's

total cost in providing building stones for each of the different particular

j o b s .

D. That. additional sales tax due in the aoount of $L4r627.39 is reduced

$1'368.15 as a result  of  the exenpt ion cert i f ieates presented. (See Fiading

F a c t  t f 5 t t .  
)

E. That sect ion 11.47(b) of the Tax Law ptovides, in part ,  as fol loss:

"[N]o assessment of additional tax shall be nade after the expiration
of more than three years from the date of the fil ing of a return...
For purposes of this subdivision, a return filed before the last day
prescr ibed by law.. . for the f i l ing thereof. . .shal l  be deened to be
f i l e d  d n  s u c h  l a s t  d a y . . . ' t .

Furthernore, the Court of Appeals held, in l{etropolitan Life Insurq4ce

Qo._v .  Schmid t  (1949)  299 N.Y.  428:

"'The day frsn which any specified peri.od of time is reckoned
shall be excluded in naking the reckoning.' (Emphasis supplied.)
That rule applies to the computation of years as well as of days,
weeks or  months."  (299 } { .Y.  a t  431) .
See also General Constructiou Law, $20.

F. That the return for the earliest period at issue ls for the period

ended Novenber 30, 1972. It was required to be filed on or before Decenber 20,

1972. The Notice of Determination for this period was issued out of Albany by

the Audit Division on November 6, 1975, which is within the etatutory threq-year

period provided for by the Tax Law.

The earl iest return for the period March L, 1975 to Uay 31, 1975 was

due to have been filed on or before June 20, 1975. The Notice of Determination

for this period was issued by the Audit Division in Albany on June 20, 1978.
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The conputation of the three-year period commences trot with June 20, 1975 but

with June 21, 7975, and thus the Deterurination of June 20, 1978 was tinely

issued. (Metropol i tan Li fe Insurance Co. v.  Schnidt,  supra.)

G. That the petition of Vernont MarbLe Company is granted to the extent

indicated by Conclusion of Law "C" and granted to the extent of the reduction

in sales taxes allowed by Conclusion of Law 'rD'r, but is in all other respects

denied.

DATED: Albany, New York

DEC 0 3 1982
'TCTIilG



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Vermont Marble Co.

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
1972 -  1977.

AtrT'IDAVIT OF I'TAIIING
Revision
Use Tax

the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of December, L982, he served the within notice of Decision by
cert i f ied mai l  upon Vermont Marble Co.,  the pet i t ioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
vJrapper addressed as fol lows:

Vermont Marble Co.
c/o Douglas S. Stuart
6 1  M a i n  S t .
Proctor,  VT 05755

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3rd day of December, 1982.

addressee is the petit ioner

OATHS PURSUANT TO TAX I.A$I
SECTION 174

that the said
forth on said the last known address

AUTHORIZED TO INISTER



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Vermont Marble Co.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Years  1972 -  1977.

ASFIDAVIT OF I{AITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not ice of Decision by
certified mail upon Sidney N. Solomon the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sidney N. Solomon
Eisenberg, Solonon & Chekow
3000 Marcus Ave.
Lake Success ,  NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the petitioner herein and that the address set forth on
last known address of the representative of the pet:itioner.

the representative
said wrapper is the

Sworn to before me this
3rd day of December, L982.

OATHS PURSUANT T0 TAX IJAW
SECTION 174
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