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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 11, 1982

Union Rd.  Wehr le  Dr .  Restaurant ,  Inc. ,
dlbla Lamark Supper Club, Mark Maranto, Ind. & as Off icer
33 Woodcrest B1vd.
Kenmore, NY 14277

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be connenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

cc: Petit ionerts Representative
J. Mark Gruber
Harrison & Gruber
1902 Rand Bldg.
Buffalo, NY 14203
Taxing Bureau' s Representat.ive



STATE OF trIEI.I YORK

STATE TAX CO}IMISSIO}I

fn the Matter of the Petition

o f :

llNION ROAD-SIEI{RLE DRI\IE RESTAURANT, INC. : DECISION
dlbla TAMARK SUPPER CLIIB and

l{ARAl,IfO, II{DMDUAILY Al{D AS OITICER :

for Revision of a Deternination or for Refund :
of Sales aad Use Taxes under Articles 28 and 29
of the Tax Law for the Period Septenber 1, 1976 :
through August 31, 1978.

Petitioners, Union Road-Wehrle Drive Restaurant, Inc. dlb/a f,aldark Supper

Club and Mark Maranto, individually and as officer, 22 rloodctest Boulevard,

Ken'{ore, New York 14217 filed a petition for revision of a deternination or for

refuad of sales and use taxes under Articles 28 and 29 of tbe Tax f,aw for the

period septenber 1, 1976 tb-rough August 31, rg78 (tr'ile No. 2s153).

A snall claims hearing was held before Arthur Johnson, Hearing Offi.cer, at

the offices of the $tate Tax Comission, 65 Court Street, Buffalo, $ew York, on

Septenber 23, 1981 at 10:45 A.M. Petit ioner appeared by J. Mark Grubar, Esq.

The Audit Division appeared by Ralph J. vecchio, Esg. (Patricia Brumbaugh,

Esq.  ,  o f  counsel ) .

ISST'E

Whether the Audit Division properly determined additional sales taxes due

fron Unioo Road-Wehrle Drive Restaurant, Inc. based on an examination of

available books and records.

TINDINGS OF TACT

1. Petitioner Union Road-llehrle Drive Restaurant, Tnc. dlb/a LaMark

Supper CIub (hereinafter "Unionr') operated a restaurant and bar located at 784
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Wehrle Drive, Wil l iamsvi l le,  New York. Pet i t ioner Union ceased business

operat ions on or about June 16, 1978.

2. 0n August 17, lg7g, as the result  of  an audit ,  the Audit  Divis ion

issued notices of determination and demand for payment of sales and use taxes

due against Union Road-Wehrle Drive Restaurant, fnc. d/b/a traMark Supper Club

and Mark Maranto, individually as President, covering the period Septenber 1,

1976 through August 31, 1978 for taxes due of $51726.44, plus mininum statutory

in te res t  o f  $905.80 ,  fo r  a  to ta l  o f  96  1633.24 .

3. 0n audit, Union provided the Audit Division with cash receipts and

cash disbursements journals and purchase invoices. Union did not produce guest

checks or cash register tapes to verify the accuracy of the postiogs to the

cash receipts journal. A review of purchase invoices and the cash disbursenents

journal disclosed that the disbursements journal had entries for which invoices

were not available and vice versa. Because of the incomplete purchase records,

the Audit  Divis ion sent inquir ies to Union's suppl iers of l iquor,  beer and food

reguesting the total purchases rnade by Union for the period at issue. Fron the

responses received, the Division deterf,ined the following purchases: food -

$ 3 4 , 9 3 5 . 2 4  a n d  l i q u o r  a n d  b e e r  -  $ 3 5 , 5 0 1 . 8 7 .

A markup test was performed for liquor and beer using purchases for the

months of September, 1977 tbrough Decenber, 1977 (a period for which purchase

iavoices were substantially complete) and was based on selling prices and drink

sizes provided by Union. The test revealed a weighted average markup of 314

percent. The food narkup was estimated at 100 percent based on a National Cash

Register publication which showed that said narkup was the national average for

restaurants. The foregoing markups rdere applied to the above purchases to

arr ive at taxable sales of $207146,5.!1.  Union reported taxable sales of
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$1251658.86 for the sane period, leaving addit ioaal

and tax due thereon of $51726.44.

4. Uaion did not file a sales tax return for

1978 .

taxable sales of $81,806.25

the sales made in June,

5. Uuion argued that the sales reported on sales tax returns filed for

the audit period reflect the actual saleg of tbe business operation. Union

subutitted its receipts aad disbursements journals for the audit Beriod. The

disbursements journal disclosed purghases of food, liguor and beer anouating to

$55'951.76 as comtrrared to $701437.11 deterniaed by the Audit  Divis ioa. The

entries in the receipts journal cannot be independently verified without cash

register tapes and guest checks.

6. Union also argued that a snow storm in January,1977, known as the

bli-zpaxd of 1977, f,orced tbe business to close for approxinately two weeks. Iu

addition, because of the power failure caused by the storn, the food on hand

spoi led.

Union further alleged that stock was stolen which resulted in the firing

of three eugrloyees. The theft was not reported to the police department or an

insurance company. Uniorr offered no evidence to show the exteot, if any, of

i t s  l o s s e s .

coNctusroNs oF LAlr

A. That petitioner Union Road-Wehrle Drive Restaurant, Inc. d/b/a taMark

Supper Club maintained insufficient books and records for the Audit Division to

detennine the exact anount of tax liability; and, as such, the audit procedures

and tests adopted by the Audit Division to deternine tax4ble gales and taxes

due were proper pursuant to section 1138(a) of the Tax taw (llatter of gbartalr.

Inq. Y. -$tate Tax Comnission, 55 A.D.2d 44);  and that pet i t ioner has fai led to
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sustain the burden of showing error (Matter, of Manny Convis_sar v. St{qe Tax

Commiss ion ,  69  A.D.2d 929) .

B. That the petition of Union Road-Wehrle Drive Restaurant, fnc. d/b/a

LaMark Supper Club and Mark Maranto, individually and as officer, are deniqd

and the notices of determination and demand for payment of sales and use taxes

due issued August 17, 1979 are sustained.

DATED: A1bany, New York

JUN 1 1 1982



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
of

Union Rd.  Wehr le  Dr .  Restaurant ,  fnc. ,
d/bla lamark Supper CIub, Mark Maranto, Ind.

& as Of f icer

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  9  /  L /76 -81  3 I / t e .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within notice of Decision by
cert i f ied mail upon Union Rd. I, /ehrle Dr. Restaurant, fnc., d/b/a f,amark
Supper Club, Mark Maranto, Ind. & as Off icer the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Union Rd. Llehrle Dr. Restaurant, fnc.,
dlb/a Lamark Supper Club, Mark Maranto, Ind. & as Off icer
33 Woodcrest Blvd.
Kenmore, NY 74217

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
l1th day of June, 7982.

that the said
forth on said

addressee is the petit . ioner
wray'per is the lqst knowq-address



STATE OF NEW YORI(

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Union Rd.  Wehr le  Dr .  Restaurant ,  Inc. ,
d/b/a Lamark Supper Club, Mark Maranto, Ind.

& as Of f icer

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9/ t /76-813L/ tS

AI'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 1Lth day of June, 1982, he served the within notice of Decision by
certified mail upon J. Mark Gruber the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

J. Mark Gruber
Harrison & Gruber
1902 Rand Bldg.
Buffalo, NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) unaei the- exi lusive care and custody of
the United States Postal Service within the State of l[ew York.

That deponent
of the petit ioner
last known address

further says that the said addressee is
herein and that the

the representative
said wrapper is the

Sworn to before me this
11th day of  June,  7982.
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