
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, L982

Truck Town Sales & Service, Inc.
481 W. Hamil ton St.
Geneva, NY L4456

Gentlemen:

Please take not ice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comtenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund a11or+ed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and pinance
law Bureau - Litigation Unit
Albany, New York 12227
Phone / l  (518) 457-2A70

Very truly Yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Walter C. Gage
Gage & Gage
33 Seneca St .
Geneva, NY 14456
Taxing Bureau' s Representative



STATE 0F triEl,f YORK

STATE TN( COI{I{ISSION

In the Matter of the Petition

o f

TRUCK TOttlN SALES & SBRVICE, INC.

for Revision of a Deternination or fer
Refund of Sales and Use Tares under
Articles 28 and 29 of the Tax Law for
the Period llarch 1, 1975 through
February 28, 1978.

DECISION

Petitioner, Truck Town Sales & Service, fnc., 481 West llamilgon Street,

Geneva, New York 14456, filed a petition for revision of a deternination or for

refund of sales aad use taxes under Articles 28 and 29 af the TAx Law for the

period March 1, 1975 through February 28, 1978 (Fi1e No. 25457).

A small claims hearing was held before Carl P. Uright, Eearing Officeri at

the offices of the State Tax Commission, I Marine llidland PLaza, Rochester, New

York, on 0ctobex 23, 1980 at 10:45 A.M. Petit ioner appeared by Walter C. Gage,

Esq. The Audit Ilivision appeared by Ra1ph J. Vecchio, Esg,. (Alexander l{eiss,

Esq . ,  o f  counse l ) .

ISSW

$hether petit ioner, Truck Town Sales & Service, Inc.,

collection of sales ta:( on the transfef of a notor vehicle

another.

is responsible

from one party

for

to

rII{DI}IGS OF FACT

1. On Novenber 28, 1978, as the result of an audit, the Audit Division

issued a Notice of Determination and Demand for Payment of Sales and Use Taxee

Due against petitioner, Truck Town Sales & Service, Inc. The Notiee assessed a
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tax  o f  $161846.31 ,  p lus  pena l ty  and in te res t  o f  $61148.92 ,  fo r  a  to ta l  due o f

$22,995.23, for the period March 1, 1975 through Februaty 28, 1978.

2. Prior to the snall claims hearing the Audit Division reduced the

addit ional sales and use tax assessed to $21811.29 which is sales tax on a

tractor truck which was not paid over to New York State.

3. During the period under review, petitioner operated a retail motor

truck sales and service business selling International llarvester Corporation

tractor trucks.

4. On June 13, 7977, pet i t ioner,  Truck Town Sales & Service, Inc. sold

a 1977 International llarvester tractor tfuck. The purchaser financed the truck

with a loan from Internatioqal Harvester Credit Corporation who took title to

the tractor truck. The purchaser subsequeotly became delinquent in his pa5rneDts

and International llarvester Credit Corporation ordered the purchaser to return

the tractor truck to pet i t . ioner,  Truck Town Sales & Service, Inc. 's lot  for

safekeeping.

5. International f,arvester Credit Corporagion found a second purchaser to

take over the tractor truek and the installnent sale contract. A1l rights and

interest in the tractor truck were transferred to the second purchaser.

6. Pet i t ioner,  Truck Town Sales & Service, Inc.,  did not receive any

consideration for this transfer of equity, nor have title to the vehicle after

the ini t ia l  sale on June 13, 1977.

7. Pet i t ioner,  Truck Town Sales & Service, Inc.,  maintained a copy of the

MV-50 issued to the second purchaser. A W-50 (which is a Nerd York State

Department of llotor Vehicle form) indicates inter alia that all New York State

and local sales taxea have been collected from the purchaser. The MV-50 is

reguired to be signed by the dealer and is then given to the purchaser. The
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purchaser upon registering the vehicle turns the MV-50 over to the Departnent

of }totor Vehicles evidencing inter alia that the tax had been paid to the

dealer. The pet.itioner's sales journal showed the transfqr from one party to

the other as a sale, however, it also showed that sales tax had not in fact

been collected.

8. Petitioner received no consideration for the transfer of the tractor

truck, its enployee both erroneously issued an IIV-50 and recorded the transaction

in the s4les journal. Accordiagly, petitioner argued that it is not subject to

sales tax since one cannot selI what one does not own.

9. The Audit Divieion argued that since tbe transaction lras recorded and

MV-50 was issued, Truck Town Sales & Service, Inc. lrere responsible for tbe

sales tax.

coNctusroNs 0F I,Att'

A. That sectioq 1101(b)(5) of the Tax Law defines a sale as "any transfer

of t i t le or possession or both, exchauge or barter, rental, lease or l icense to

use 9r coDsulne, conditional or otherwise, in any manner or by any neans whatsoever

for a consideration, or any agreemen! therefor, iacluding the rendering of any

service, taxable under this Article, for a consideration or any agreeneqt

therefor. rr

B. That the petitioner was not involved in the transfer of title betweea

International Harvester Credit Corp. and tbe second purchaser nor did petitioner

receive any consideration fron said transaction, That an eqrloyee of petitioaer

erroneously issued the MV-50 and recorded the transaction in pdtitioner's sales

journal.
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C. That the pet i t ion of Truck Town Sa1es & Service, Inc.

the Notice of Determination and Demand for Paynent of Sales and

issued November 28, 1.978 and revised as per Finding of Fact "2"

DATED: Albany, New York STATE TN( COMMISSI0N

DEC 2 e p8e

is granted and

Use Taxes Due

is cancelled.

^ | I (lttull
ttf cT tNh PRESIDENT



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Truck Town Sales & Service, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 l  L /7s-2 /  28 / ts .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within notice of Decision by
cert i f ied mai l  upon Truck Town Sales & Service, Inc.,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid rerapper addressed as fol lows:

Truck Town Sales & Service, Inc.
481 W. Hamil ton St.
Geneva, NY 14456

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said
forth on said

AFFIDAVIT OT'UAIIING

is the petitioner
the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29th day of Decenber,  1,982.

OATHS PURSUANT TO TAX I,AIfl
SECTION 174

addressee
fdrapper



State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within notice of Decision by
certified mail upon Walter C. Gage the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Walter C. Gage
Gage & Gage
33 Seneca St .
Geneva, NY 14456

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petition
o f

Truck Town Sales & Service, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax traw for the
Per iod  3 /  I /75-2 /28 / te .

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set for

of the representative of the petitj

Sworn to before me this
29th day of December, 1982.

AUTHORIZED TO ADMINISTER
0ATIIS PURSUANT T0 TAX IJAI,I
SECTION I74

AFFIDAVIT OF I"IAITING

is the representative
on said wrapper is the
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