
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Septenber 27, 1982

Tomfor Transportation Corp.
& Jay-Dee Transportation, fnc.
P .0 .  Box  E
43 DeBevoise Ave.
Roosevelt,  NY 11575

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to section(s) 1138 & L243 of the Tax Law, any proceeding
review an adverse decision by the State Tax Commission can only be
under Article 78 of the Civil Practice Laws and Ru1es, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed
with this decision may be addressed to:

Ieve1.
in court to
instituted
comenced in

4 nonths fron

in accordance

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone # (51S) 457-207a

Very truly yours,

STATT TN( COMUISSION

Petitioner' s Representative
Robert Sanarel
19 Sandra Dr.
Smithtown, NY 11787
Taxing Bureaur s Representative



STATE OF NET./ YORK

STATE TAX COMI{ISSION

In the Matter of the Petitions

o f

TO}tr'OR TRANSPORTATION CORP.
and

. JAY DEE TRANSPoRTATIoN, INC.

for Revision of a Detennination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, 1974
through May 31 ,  1977.

DECISION

Peti t ioners, Tonfor Transportat ion Corp. and Jay Dee Transportat ion, Inc.,

43 Debevoise Avenue, Roosevelt ,  New York 1L575, f i led pet i t ions for revision of

a detennination or for refund of sales and use taxes under Articles 28 and 29

of the Tax Law for the period March 1, L974 through May 31, 1977 (Fi le Nos.

2L779 and 21585) .

A combined small claims hearing was held before Judy M. Clark, Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York, New York, on June 1, 1981 at 1:15 P.M. Pet i t ioners appeared by

Robert Samarel,  Control ler.  The Audit  Divis ion appeared by Ratph J. Vecchio,

Esq.  (Kev in  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether petitioners are liable for use tax on purchases where Lhe invoices

did not separately statp sales tax.

T'INDINGS OF FACT

1. On March 20, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Paynent of Sales and Use Taxes Due against Tomfor Transportation

corp. for the period March 1, 1974 through May 31, 1977 in the amount of
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$161156.75  tax ,  p lus  pena l t ies  and in te res t  o f  $7 ,795.15 ,  fo r  a  to ta l  o f

$ 2 3  , 9 5  1  . 9 0  .

On March 20, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Paylent of Sales and Use Taxes Due against Jay Dee Transportation,

fnc. for the period March 1, 1974 through May 31, 1977 in Lhe anount of $191357.80

tax ,  p lus  pena l t ies  and in te res t  o f  $9 ,864.05 ,  fo r  a  to ta l  o f  $291221.85 .  The

Notices were issued as a result  of  a f ie ld audit .

2. Petitioners had executed consents to extend the period of linitation for

assessment through March 20, 1978.

3. As a result  of  a conference, pet i t ioner Tomfor Transportat ion Corp.

agreed to pay tax due of $41794.75, and the Audit  Divis ion canceled tax due of

59,256.02 leaving the tax due at issue of $2,705.98. Pet i t ioner Jay Dee

Transportat ion agreed to pay tax due of $7 1723.30, and the Audit  Divis ion

cance led  tax  due o f  $81533.10  leav ing  the  tax  due a t  i ssue o f  $31101.40 .  The

Audit. Division canceled the penalties and interest in excess of the minimum

statutory rate on the agreed port ion of tax due.

4. The Audit  Divis ion based i ts deterrninat ion (disagreed port ion) of

addit ional tax due on purchases of repairs made to pet i t ionersr vehicles by H &

H East Hempstead Auto Body, Inc. (H A H). No sales tax was stated on the

invoices received from H & H. Petit.ioners did not report the tax on these

purchases on the sales and use tax returns i t  f i led; therefore, the Audit

Divis ion held use tax due of $2r705.98 fron Tomfor Transportat ion Corp. and

$3r101.40  f ron  Jay  Dee Transpor ta t ion ,  Inc .

5. Damage reports issued by H-& H served as i ts sales invoices. These

reports contained a descr ipt ion of vehicle danage and a damage report  total .

The tax was not separately stated on the invoice issued.
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6. Mr. Richard Moore, secretary-treasurer of H & H contended that the

sales tax was separately stated on or iginal  est imates for insurance purposes.

He further contended that H & H reported sales tax based on quarterly totals

of bank deposits multiplied by the appropriate tax rate. No documentary

evidence was subnitted to show that the tax was in fact separately stated or

that H & H col lected or paid the sales tax.

7. Petitioners contended that the sales tax was included in the purchase

price of repair  parts and services and remit ted by H & [  on bank deposits;

therefore, petitioners reasoned that it would be grossly unfair for them to pay

the tax again. Pet i t ioners introduced cancel led checks in payment of sales

and services as rendered by H & H. The cancelled checks were not conclusive

as to the payment of sales tax. Moreover, not all amounts paid would have

required an insurance estimate if in fact the tax was segregated thereon as

contended in Finding of Fact r '5rt .

8. Petitioners failed to show reasonable cause for not paying over any

use taxes due.

CONCTUSIONS OF tAW

A. That sect ion 1132(a) of the Tax Law provides that every person required

to collect the tax shall collect the tax from the customer when collecting the

price to which i t  appl ies. f f  the customer is given any sales sl ip,  invoice,

receipt or other statement or nemorandum of the price paid or payable, the tax

shall be stated, charged and shown separately on the first of such docunents

given to hin.

B. That sect ion 1137(a) of the Tax Law provi .des that every person required

to f i le a return.. .shal l ,  at  the t i rne of f i l ing such returo, pay to the Tax

Cornmission.. .aI I  taxes imposed by sect ion eleven hundred ten or pursuant to

Articre twenty-nine of this chapter upon such personts use of property or

serv ices .
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C. That petitioners offered no evidence to show that any tax was paid to

H & H East Hempstead Auto Body, Inc., and petitioners did not renit the tax on

its sales and use tax returns f i led as required by sect ion f f37(a) of the Tax

Law.

D. That the additional tax due asserted against Tonfor Transportation

Corp. in the amount of $9 1256.02 is canceled pursuant to Finding of Fact "3'r .

That the agreed amount of tax due of $41194.75 is payable with interest at the

ninimum statutory rate. That the addit ional tax due at issue of $21705.98 is

sustained with applicable penalties and interest thereon.

That the additional tax due asserted against Jay Dee Transportation,

Inc. in the amount of $8,533.10 is canceled pursuant to Finding of Fact t '3r ' .

That the agreed amount of tax due of i7r723.30 is payable with interest at  the

minimum statutory rate. That the addit ional tax due at issue of $3,101.40 is

sustained with applicable penalties and interest thereon.

E. That the petitions of Tomfor Transportation Corp. and Jay Dee Transportation,

Inc. are granted to the extent indicated in Conclusion of Law "D" above; that

the Audit Division is directed to accordingly modify the notices of deternination

and demand for pa5pent of sales and use taxes due issued March 20, 1978; and

that,  except as so granted, the pet i t ions are in al l  other respects denied.

DATED: Albany, New York

srP 27 1982
STATE TAX COMI{ISSION



STATE OT NEW YORK

STATE TN( COMI,IISSION

In the Matter of the Petition
o f

Tomfor Transportation Corp.
& Jay-Dee Transportation, fnc.

for Redetermination of a Deficiency or a Revisioa
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the Period
3 / r / 74 -5131177 .

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of Septenber, 1982, he served the within notice of Decision by
certified mail upon Tonfor Transportation Corp., & Jay-Dee Transportation,
Inc. the petitioner in the within proceediog, by enclosing a true copy thereof
in a securely sealed postpaid wrapper addressed as fol lows:

Tomfor Transportation Corp.
& Jay-Dee Transportation, fnc.
P .0 .  Box  E
43 DeBevoise Ave.
Roosevelt,  NY f1575

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petitioner.

that the said addressee is the petitioner

Sworn to before me this
27th day of September, 1982.

AUTHOR.IZND TO I.
c/: i,.I I iri;i],1 i Jl[]il.
Si i l i : i ' I t , i ;  f '74

INISTER

forth on said wrapper the last known address

T0 TAX IJAW



STATE 0F NEI'I YORK

STAIE TAX COMMISSION

In the Matter of the Petition
o f

Tonfor Transportation Corp.
& Jay-Dee Transportation, Inc.

for Redeterrnination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3 l r l14-5 l3Ut l  .

AFFIDAVIT OF UAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of $eptember, 1982, he served the within notice of Decision by
certified mail upon Robert Samarel the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert Sanarel
19 Sandra Dr.
Smithtown, NY 11787

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
Iast knorun address

further says that the said addressee is
herein and that the address set forth on

of the representative of the petitioner

the representative
said wrapper is the

Sworn to before ne this
27th day of September, 7982.

j.U:ri"lcir,L ZnD :.'C,Anl,ir-lTi ST!;?'
L\lt;i]f, l';;llili.r-il3 'i0 :J,ax Lf'Tt
sir iTI0i{ l : /4
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVII)ED-
1{OT FOR INTERNATIOTIAL MAII.

P 230 842 932
RECEIPT FOR CERTIFIED MAIL

ito !ilsuRAlrcE C0VERAGE pnovtDEo-
r{0T F08 rilTERltATtot{At itAtL

STIOW IOWTIOM. DATE AND
AOORESSOF D€LIVERY WITH
RESTRICTED OELIVERY\o

F.
o\

t :
q

5€
t

Ch

\o
F
o\

x
€
E
T&
o


