
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Tardi 's  Bono Cater ing,  fnc.
737 Throggs Neck Expressway
Bronx, NY

Gentlemen:

Please take notice of the Decision of
herewith.

October 12, 1982

the State Tax Comnission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of. the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice traws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York L2227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Mark S.  Gross
360 North Street
I,Jhite Plains, NY 10605
Taxing Bureaut s Representative



STATE OI'NEl{ YORK

STATE TN( COMMISSION

In the Matter of the Petit lon

o f

TARDTS BON0 CATERING, rNC.

for Revision of a Deternination or for
of Sales and Use Taxes under Articles
of the Tax f,aw for the Period Decenber
through August 31, 1974.

Refund
28 and 29:

1,  L977

DECISION

Petit ioner, Tardi 's Bono Catering, Inc., 737 Throggs Neck Erpressway,

Bronx, l,Iew York, filed a petition for revision of a deternination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for tbe period

December 1, 1971 through August 31, 1974 (Fi le No. 14745).

A formal hearing $as beld before Julius E. Braun, Hearing Officer, at the

offices of the State Tax Cournission, Two World Trade Center, New York, }{ew

York, on November 16.' 1977 and was continued to conclusion before Herbert Carr,

Hearing 0fficer, at the same location, on Novenber 29, 1978. The petitioner

appeared by Uark S. Gross, CPA. The Audit Division appeared by Peter Crotty,

Esq. (Wil l iam Fox, Esq. , of counsel).

ISSUE

lChether the audit of petitionerts books and recorde and the resulting

deternination that additional sales and use taxes were due lrere proper and

correct .

FII'IDINGS 0f FACT

1". 0a March 19, 1975, as the result of an audit, the Audit

issued a Notice of Determination and Demand for Payment of Sales

Due.against petit ioner for taxes due of $511528.01, plus peaalty

Division

and Use Taxes

and i.nterest
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of  $171855.73,  for  a  to ta l  o f  $79,383.74 for  the per iod Decenber  1,  lgTl

through August 31, 1974.

2. Petitioner timely filed a petition for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period December 1, 1971 through August 31, L974.

3. Petitioner operates a "c4tering-restaurant" establishnent consistiag

of several l4rge catering roons and a bar.

4. At the tine of the audit, the records available to the auditor congisted

of the general ledger, the sales book, the purchase book, Federal returos,

sontracts, invoices and biI ls.

5. An exanination of petitioner's books revealed a narkup of 152 percent

on food. This was accepted as an accurate narkup percentage. Ilowever, said

books revealed a rnarkup on liquor of 38 percent which percentage was considered

inadquate by the audltor. Accordingly, the auditor conducted a narkup test on

l iquor  sa les.

6. The auditor concluded that petitioner's narkup on liguor should be 313

percent. This narkup was arrived at by first taking into account the number of

drinks in a quart bottle of liquor, the number of drinks the average person

has, and the resulting nunber of people that a guart bottle of liquor seryes to

determine the bott,le selling price. The profit was corputed by subtracting the

average price per quart from the bottle selling price. Lastly, the narkup

percentage was derived by dividing the prof,it by the average cost per bottle.

7. Pet, i t ioner's purported sales of food, f lowers, favors, miscellaneous

items, and labor were accepted.

8. The auditor examined those transactions for the month of, June, 7974

which petitioner had clained were exenpt from sales and use tax. The auditor

concluded tbat 40 percent of petitiooerrs purported exempt sales vrere nontaxable.
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This anount was then applied to the total amount of petitioner's purported

exempt sales for the entire audit period.

9. The foregoing computations resulted in adjusted taxable sales for

petit ioner of $21695,247.91 and an addit ional sales tax due of $57,770.69.

10. In the course of the audit, the auditor conducted an examination of

petit ioner's recurring expenses for the month of June,1974. The auditor

concluded that 17 percent of these purchases were subject to use tax. Thie

percentage was then applied to the total recurring expenses for the audit

Period. This resulted in $38,925.70 in purchases subject to use tax and

addit ional use tax due of $2 1740.46,

11. Petitionerrs purchases of fixtures and equipment during the audit

period were $14,41+2.67. No bi l ls for these purchases were available at the

tine of the audit and therefore use tax was assessed on thc entire amount

generating an addit ional use tax due of 911016.86.

12. On December 16, 1975 petitionerfs accountant attended an infornal

conference at the Bronx District Office of the New York State Departnent of

Taxation and Finance. At that tiue a tentative reduction, without the aid of

additional records, Idas discussed. However, &n agreenent on this t€ntative

reductiolr could not be reached.

13. 0n March 4, 1976 petit ioner's representative delivered furniture,

fixtures and expense biIls, and the maintenance account from the general

ledger, to the Bronx District Office of the New Yorlc State Department of

Taxation and Finance. These documents reduced the previously conputed purchases

subject te use tax fron $531368.37 to $251970.35. Accordingly, i t  was recomended

in a field audit report dated April 23; 1976 that the use tax assessment be

reduced by $11929.03 and that the assessnent be adjusted to 9591598.03.

14. Prior to the forural hearing, petitioner's accountant submitted a

letter encaptiooed "NOTES Ol{ SAIfi,S AND COSTS AI{ALYSIS", which stated, in part:
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''FINAI.LY, ON IIQUOR SAIES, TIIE A}TOI'NT SIIOT{N IS TM RESIITTA}IT FIGI]RE,
AFTER SUBTRACTING AI,[ OTHER ETE}TENTS OF SAI,ES. FOR TI{E TEN !{ONTIIS
INDED DECEMBER 31, 1975, the total sales of liquor is $244503 and the
cost is $69974. This represent5 a markup of 286% on cost, while f,ood
sholrs a narkup of 50% on cost.

T1IE P0rNT I IIA\IE rnIED T0 STRESS ffiffi, rS T1IAT THE UETHoD OF CIIARGTNG
0N col.ITMcT$ IS S0 FIEXIBf,E, THAT, IN 0RDER TO RETUTE TI{E posltlol{
TAIGN BY THE SAIES TAI( DEPARTMEM, I UAVE SHOhN TIIAT IIE ARB ACTUAILY
!,IARKING UP TIQUOR AT 286%. I AU AT{ARE THAT THE TAX DEPARTI,fiilffiIIT-
C0NSIDER ffirS ARBITRARY, BUT IT IS N0 lr0RE ARBTTRARY r1{AI{ ffiEIn OUN
METHoDS. . . '!.

15. Petitioner offered no dvidence to show that reasonable cause existed

for not paying over 4ny of the tax asserted due.

coNcl.usloNs 0r tAl{

A. That where a taxpayer maintains records fron whlch the exact anount of

sales tax can be deternined, it is iupermissable to use a tttest periodt' to

determine the amount of tax due (llatter of, Mohawk Airlines v. Tull.y, 75 A.D.2d

249, 250-251; Nanes in the, News v. New York state Tax com., 75 A.D.2d 145,

147; l{atter of Chartair, Inc. v. State Tax Comm., 65 A.D.Zd 44r 46).

B. That in view of petitionerts records tevealing a 38 percent "narkup"

on liquor, the letter from petitioaerrs accountant which stated that liquor is

aetually being marked up at 286 percent, and the results of the narkup test

which indicated that the liquor markup was 313 percent, it is clear that

petitioner did not maintain adequate sales records upon which the exact anount

of sales tax could be deterrnined. Accordingly, the audit procedure utilized to

determine liquor sale,s was reasonable under the circumstaoces (see

Matter of Convi_ssar v. State Tax Com. , 69 A.D. Zd glg, 930).

C. That in view of the docr:meots available, it nust be concluded that

petitioner's records were sufficient to determine the exact anount of use tax

due arising from petitionerts recurring expenditures and the exact anount of

petitioner's transactions which were exempt from sales and use tax. Accordingly,

the use of a one-month test period to determine the amount of tax due arising
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from the foregoing trgnsactions for the entire audit period was inproper under

the circumstances (cf. Matter of Mohawk Airr ines v. lul ly, 75 A.D.2d 249,

250-251; supra; Names in the News v.le! York State Tax Coqm., 75 A.D.zd 145,

147,  suprg;  Hater  o{  Char ta i r ,  t rnc.  v .  State Tax Com.,  65 A.D.2d 44r  46,

supra). Therefore, .the anount of use tax due from petitionerts recurring

expenditures and the anount of tax due from certain transactions which petitioaer

had claimed were exempt from taxation is reduced to the amount found due for

the month of June, 1974.

D. That since petitioner'$ accountant produced certain documeats regarding the

purchase of furniture and fixtures (referred to in Finding of Fact "13"),

the use tax found due on said items is to be accordingly reduced.

E. That the petit ion of Tardi 's Bono Catering, Iac. is gtanted to the

extent indicated in Copclusions of Law trC, atrd ttDt' and the Audit Division is

directed to nodify accordingly the Notice of Determination and Denand for

Payment of Sales and Use Taxes Due issued Harch 19, 1975. The petition is in

al l  other respects denied.

DATED: Albany, New York STATE TN( COMMISSION

OcT 121982
STATE IN( COMMISSION



STATE OF NEIC YORK

STATE TAX CO}TMISSION

fn the Matter of the Petition
o f

Tard i ' s  Bono Cater ing ,  Inc .

for Redeterminat ion of a Def ic iency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
12/1 /77  -  8 /37 /74 .

:

Revision :
Use Tax

the Period:

AFTIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 12th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied nai l  upon Tardirs Bono Cater ing, Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
?/rapper addressed as fol lows:

Tard i ' s  Bono Cater ing ,  fnc .
737 Throggs Neck Expressway
Bronx, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit.ed States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
L2th day of 0ctober,  1-982.

that the said addressee is the petit ioner
forth on said wrapper is the last known address

s#fr,ilT$ii-II.Ir,SrEN
rO TJ-.T ilW



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Tard i ' s  Bono Cater ing ,  fnc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
P e r i o d  L 2 / 1 / 7 L  -  8 1 3 1 / 7 4 .

AI'FIDAVIT OF I{AITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 12th day of 0ctober, L982, he served the within notice of Decision by
certified mail upon Mark S. Gross the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mark S.  Gross
360 North Street
Idhite Plains, NY 10605

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last knohrn address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

Sworn to before me this
12th day of October,  7982.

lll"iTIi0nIU nl
0i ' i r l is i ' i . . l i ; i : .
e l  i ' ,  i r r  r
L " J U : - . 1 _ , , - ;  -  

, '



P na 844 091
RECEIPT FOR CERTIFIED MAIL

NO I1{SURANCE COVERAGE PROVIDED-
t{OT FOB II{TERNATIOI{AT 'UAIt
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P 230 844 090
RECEIPT FOR CERTIFIED MAIL

t{O INSURAilCE COVERAGE PNOVIDEO-
1{OT FOR II{TEBI{ATIONAL iIAIL

(See Reverse)
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