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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 12, L982

K .  T a n a k a  &  C o . ,  I n c .
Eisuke Murakami, Individual ly and as Off icer
326 Amsterdam Ave.
New York, NY 10023

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Conunission can only be inst.ituted
under Article 78 of the Civil Practice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit.
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc: Pet i t ioner 's Representat ive
Charles Becker
150 Broadway
New York, NY 10038
Taxing Bureau' s Representative



STATE OF

STATB TAX

MEW YORK

COI{MISSION

:
In the Matter of the Petition

o f

K. TAI{AKA & C0., rNc.
AND EISIIKE MURAI$}fi, INDIVIDUAIIY AI\ID AS OtrTICER:

for Revision of a Deternination or for Refund :
of Sales and Use Taxes under Articles 2t arld 29
of the Tax law for the Period December 1, 1972 :
through February 29, 1976.

DECISION

Petitioners, K. Tanaka & Co., fnc. and Eisuke Murakani, Individually aud

as 0fficer, 326 Amsterdau Avenue, l,lew York, l{ew York 10023, filed a petition

for revision of a determination or for refund of sales and use taxes under

Articles 28 and 29 af the Tax Law for the period December 1, 1972 through

tr'ebruary 29, 1976 (File No. t74tg).

A small claims hearing was held before Judy M. Clark, Hearing 0fficer, at

the offices of the State Tax Conmission, Two llorld Trade Center, New York, New

York, on JanuarY 19, 1981 at 1:15 P.M. Petit ioners appeared by Charles Becker,

Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Wiltrian Fox, Eaq.,

of counsel).

ISSUES

I. $hether the Audit Divlsion properly deternined the additional taxable

sales of petit ioner K. Tanaka & Co., Inc.

II. llhether the Audit Division properly included shopping bag purchases in

the deternination of taxable sales of K. Tanaka & Co. n fnc..

III. lrlhether the Audit Division properly deternined tax due on expense

purchases of  K.  Tanaka & Co. ,  Inc.
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W. lrlhether the Audit Divisioo properly determined tax due on purchases of

f ixed ass 'e ts  by K.  Tanaka & Co. ,  Inc. .

FII\TDINGS 0q FACT

1. 0n 0ctober 8, 1976, the Audit Division issued a Notice of Deternination

and Ilemand for Payment of Sales and Use Taxes Due against K. Tanaka & Co., Inc.

(rfTanakar') and Eisuke Murakami, Individually and as 0fficer, for the period

December 1, 1972 through February 29, 1976. The Notice was issued as a result

of a f ield audit and asserted tax due of $11,503.69, plus penaLties and interest

o f  $4 ,758 .17 ,  f o r  a  to ta l  o f  916  ,26L .86 .

2. Tanaka executed a conseot to extend the period of linitation for

assessment to December L9, 1976. Petitioner Eisuke Murakani was the president

of Tanaka.

3. Tanaka operated two wholesale and retail grocery stores inporting and

sell ing oriental products.

4. 0n audit, the Audit Division found that Tanaka's books and records

were insufficient for determining taxable saLes. Tanaka naintained a day book,

cash receipts book, cash disbursenents book and charge sales book. Tanakars

day book used in recording cash sales ryas un$upported by any source docunents.

Sales were recorded in the cash receipts book and charge sales book. Tanaka

did not include charge sares od sales and use tax returns fiLed.

The Audit Divlsion reviewed purchases made by Tanaka for the period

September 1 through Noveulber 30, 1975 and found that 13.436 percent of Tanaka's

purchases were taxable when resold. It performed a markup test for the same

period and found the markup on taxable items was 61.11 percent. The Divisioa

then applied the narkup to 13.436 perceqt of purchases in the audit period and

determined taxable sales of $168,488.00. Tanaka reported taxable sales of
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$33'573.00 on sales and use tax returns. The Audit Division therefore deternined

addit ional taxable sales of $134,915.00 and tax due thereon of 910,247.90.

Expense purchases were reviewed for the same test period of Septenber I

through Novenber 30, 1975. The Audit Division found that tax was not paid on

$392.57 or .802 percent of the purchases reviewed. The Division applied .802

percent to the total purchaees in the audit period and determined gurchases

subject to use tax of $61242.39 and tax due thereon of $463.28.

The Audit Division reviewed fixed aseets purcbased in the audit period

and held use tax due of $792.51 on the purchases for which no substantiation of

tax paid was provided. The Audit Division thereby deterrqined the total tax

de f i c i ency  o f  911 ,503 .69 .

5. Tanaka argued that sufficient sales records were available for the

entire audit period and that the Audit Division should have examined all of the

records. Tanaka f,urther argued that no allowance was made on audit for breaftage

of pottery on display or inv.entory on hand which was not sold. No records of

breakage or inverttory were subnitted by petitioners to show what effect if any

they would have on the audit results.

6. Tanaka purchased shopping bags for use in consolidating purchases nade

by their customers. The taxable ratio and markup test performed by the Audit

Division in determinlng taxable sales erronequsly included $979.00 in shopping

bag purchases.

7. Tanaka conteaded that the test period of e)qpense purchases used on

audit was not indicative of purchases recurriug throughout the audit period.

Tanaka argued that since alL records were available at the time of audi.t, they

shquld have been reviewed.
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8. Tanaka's expense purchase records were adequate to determine the

proper tax for the entire audit period.

9. Fixed assets held subject to tax on audit included the purchase of a

Telex fron lriestern Union Telegraph Co. for $1 ,46a.00 which wag made by a

related corporation. The Telex was located on the premises of the related

corporation. Tanaka offered no evidence to show that tax was paid on any of

the other fixed assets held subject to tax on audit.

10. Tanaka relied on the services of its accountant in filing sales and

use tax returns.

coNctusr0Ns 0r ilIll

A. That although there is statutory authority for use of a test period to

determine the amount of tax due, resort to such method of computing tax liability

nust be founded upon an insufficiency of recordkeeping which makes it virtually

impossible to verify such liability and conduct a complete audit. (Chartair.

I lp .  v .  S ta te  Tax  Comniss ion ,  65  A.D.?d 44 ,411 N.Y.S.2d  41 . )

B. That the records of K. Tanaka & Co., Inc. were insuff icient for

deternining the exact amount of its sales tax liability in that no sourge

docunents were available to verify its taxable sales. That the use of a

taxable ratio and markup test performed by the Audit Division was proper and in

accordance with the provisions of sectioa 1138(a) of the Tax Law. The additional

sales tax due, however, is to be recomputed to give effect to the shopping bags

erroneou$ly incl.uded in purchases pursuant to Finding of Fact "6t'.

C. That, since adequate expense purchase records were naintained, the use

tax deternined due by the Audit Divlsion on expense purchases is linited to the

amount found due in the test period.
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D. That petit ioner K. Tanaka & Co., Inc. was not the purchaser of the

Telex from Western Union Telegraph Co. as found in Finding of Fact tt8rrl therefore,

it is not liable f,or the use tax on such purchase.

E. That the petition of K. Tanaka & Co., fnc. and Eisuke l{urakani,

Individually and as 0fficer, is granted to the extent indicated in Conclusions

of law "Btt, "Ct'andrrl)" above; that the Audit Division is directed to accordingly

nodify the Notice of Deternination and Demand for Payrnent of Sales and Use

Taxes Due issued 0ctober 8, 1976 with mininun statutory interest thereon; and

that except as so granted, the petition is in all other respects denied.

DAITD: Albany, New York STATE TAX COII}|ISSIOI

ocT 121982



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petition :
o f

K .  T a n a k a  &  C o . ,  I n c .
Eisuke Murakami, Individually and as Officer i

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Sa1es & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period:
t2 / t172-2129176.

:

AFFIDAVIT OF I{AILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxatlon and Finance, over L8 years of age, and that on
the 12th day of October, 1982, he served the within notice of Decision by
cert i f ied mail upon K. Tanaka & Co., Inc.,Eisuke Murakami, Individually and
as 0ff icer the petit ioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

K .  Tanaka  &  Co . ,  I nc .
Eisuke Murakami, Individually and as Off icer
326 Amsterdam Ave.
New York, NY 10023

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
12th day of 0ctober,  L982.

that the sa id addres is the petitioner
forth o id wr is the last known address

AUTHCRIZED TO /
OATIIS PURSUANT

INISTER

SECTION 174
TO TAX IJAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

K.  Tanaka & Co. ,  Inc .
Eisuke Murakarni, Individually and as

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 &,29 of the Tax law for
Period 121 1172-2/  29 /7 6.

0ff icer

Revision
Use Tax

the

AFTIDAVIT Otr' I'IAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over L8 years of age, and that on
the 12th day of 0ctober,  1982, he served the within not ice of Decision by
certified rnail upon Charles Becker the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Charles Becker
150 Broadway
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i l ioner.

the representative
said wrapper is the

Sworn to before me this
72th day of 0ctober, 1982.

AUT}IORIZND TO /tD},,I
CATI]S PL]RSUA.IIT TO
5"[cTrOI,i l"?4_

IS?ER
TA,X IAIV
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