
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 21, 1982

Sterl ing Optical  Fulton, Inc.
3000 Marcus Avenue
lake  Success ,  NY 11040

Gentlemen:

P1ease take not ice of Lhe Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & L243 of. the Tax law, any proceeding in court to
review an adverse decision by the State Tax Cornmission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allor+ed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
A1bany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ionerf s Representative
Neil Lavin
IPC0 Hospital Supply Corp.
1025 Westchester Ave.
t lhite Plains, NY 10604
Taxing Bureau's Representative



STATE OF T{E!C YORK

STATE TAX COMMISSION

In the llatter of the Petition

of

STERIING 0PTICAI FU[T0N, rNC.

for Revision of a Determination or for
Refr:nd of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period June 1, 1972 through February 29,
1976.

DECISION

Petitioner, Sterling Optical Fulton, Inc., 3000 Harcus Avenue, Lake

Success, New York 11040, fl led a petit ion for revision of a deternination

for refund of sales and use taxes under Articles 28 and 29 of. the Tax f,aw

the period June 1, 1972 tbrough February 29,1976 (File No. 16637),

A snall clains hearing was held before Arthur Johnsoo, Hearing Officer, at

the offices of the State Tax Comrnission, Two l.Jorld Trade Center, New York, New

York on February 27, 1980 at 1:15 P.M. Petit ioner appeared by Iei l  Lavin,

Assistaat Corporate Controller. The Audit Division appeared by Ralph J.

Vecchio,  Esq.  {Barry  Bres ler ,  fsq. ,  o f  counsel ) .

ISSI]E

hlhether petitioner's purchases of eyeglass frames for use as replacenent

parts in repair ing eyeglasses are subject to sales or use tax.

FINDINGS OF FACT

1. Petit ioner, Sterl ing Optical Fulton, Inc., a subsidiary of IPCO

Hospital Supply Corp., is engaged in the operation of an optical retai l  store.

The primary business activity consists of filling prescriptions for eyeglasses

and contact lenses which are received from staff optometrists as well as

outside optometrists and ophthalmologists. Trained personnel assist the

customer in selecting a frane 4nd properly fit and adjust the frane. Other

or

for
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activit ies include perforning repair work on prescript ion glasses, such as

replacing a temple or broken lens, eye examinations and selling non-prescription

sunglasses.

2. 0n August 12, 1976, the Audit Division issued a Notice of Determination

and Demand for Payrnent of Sales and Use Taxes Due against petitioner for the

period June 1, L972 through February 29, 1976 for taxes due of $71429.5/+, plus

penal ty  and in terest  o f  $563.83,  for  a  to ta l  o f  g1 ,993.47.

3. Petitioner executed a consent extending the time within which to issue

an assessment of sales and use taxes for the period June 1, 1972 through

May 31,  1975 to September 20,  1976.

4. The Audit Division performed an audit of the books and records of all

Sterling Optical locations in New york State. The tax assessed on the afore-

mentioned notice represents the tax on that portion of eyeglass frames purchased

['hat the Audit Division determined were used as replacenent parts in servicing

or repairing eyeglasses. Petitioner consented to and paid all other tax

deficiencies deternined on audit.

5. Petit ioner, as part of i ts business activit ies, repairs eyeglasses for

its custoners. Replacement parts are taken from similar conplete frames in

stock. If  such part is not available, petit ioner wil l  atteryt to sel l  a

complete new frane. Petitioner contended that it did not c\arge custoners for

repair services unless it was necessary to replace a broken part and that such

charge was only for the part itself.

5. Petitioner issued a resale certificate for the purchase of eyeglass

frames. Petitioner argued that the frames are resold to customers regardless

of whether sone are sold as replacement parts rather than complete units. The

Audit Division's position rdas that petitioner is perforning a service not



subject to tax

such a service
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and the purchase of tangible personal property

constitutes a purchase at retail and therefore

coNclusloNs 0I'tAId

A. That, during the period at issue, section 1115(a) of the Tax Law

pgovided an exemption from the sales and use taxes for:

"(4) Prosthetic aids, hearing aids, or eyeglasses and artif ical
devices designed for the use of a particular individual to correct or
alleviate physical incapacity. tt

B. That the eyeglass frames purchased by petitioner for use as replatenent

parts in repairing prescription eyeglasses constitute component parts of said

eyeglasses and, thereforer or€ exenpt from tax pursuant to the meaning and

intent of section 1115(a)(a) of the Tax Law.

used in perforning

subject to tax.

is granted and

and Use Taxes Due

C. That the petition of Sterling Optical Fulton,

the Notice of Determination and Denand for Paynent of

issued August 12, 1976 is cancelled.

DATED: Albany, New York

JUL 211982

Inc.

Sales



STATE OF NEW YORK

STATE TAX COMMISSION

In the Hatter of the Petition :
o f

Ster l ing 0pt ical  Fulton, Inc.
:

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the Period:
6/ t /72-212e/ t0 .

:

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
21.st day of July,  7982.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 21st day of July, L982, he served the within notice of Decision by
cert i f ied mail upon Sterl ing 0ptical Fulton, Inc., the petit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sterl ing Optical Fulton, Inc.
3000 Marcus Avenue
Lake Success, NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

AITIDAVIT OF MAIIING

that the said addressee is the petitioner
forth on said vJrapper is the last known address



STATE 0F NELI Y0RK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Ster l ing 0pt ical  Fulton, Inc. :

for Redeterninat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period:
6/1 /72-2 /2e /76 .

AFFIDAVIT OF MAIf,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 21st day of July,  1982, he served the within not ice of Decision by
certified mail upon NeiI Lavin the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Neil Lavin
IPC0 Hospital Supply Corp.
1025 l lestchester Ave.
White Plains, NY 10604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

Sworn to before me
21st day of July,

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

of the representative of the 
Ttit ioner.,.'-\ / i /r lt/ (

';tl: \-,i l/rt" -\L
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STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition :
o f

Sterl ing 0ptical Fulton, Inc.
:

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Art icle 28 & 29 of the Tax Law for the Period:
6 /L /72 -2 /29 /76 .

:

AFFIDAVIT OF }IAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 20th day of August, L982, he served the within notice of Decision by
cert i f ied mai l  upon Ster l ing Optical  Fulton, Inc.,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Ster l ing Optical  Fulton, Inc.
c/o Nei l  Lavin
IPC0 Hospital  Supply Corp.
1025 Westchester Ave.
White Plains, NY 10604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Serrrice within the State of New York.

That deponent further says that the sai<! addressee is the petitioner
herein and that the address set forth on y{il wrapper i the last known address
of  the  pe t i t ioner .

Sworn to before me this
20th day of August, 

'J.982.
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'State of New York - Departrnent of Taxation and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of Reguest

Prz740 /,fulrz.rzL
Please f lnd most recent address of taxpayer described below; return to Person named above.

Social  Securl ty Nuurber

f/-trf,

Jaa
fua ,fr*ry ft //up

Results of search by Fi les

New address :

_/

APA^" 
as abover,no better address

Othe.r:

PERMANENT RECORD

Date Searchearched by

FoR INSERTION IN TAXPAYER.S FOLDER
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