
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Apri l  30, 1982

Sterl ing Optical  Co. Albany, Inc.
f,atham Corners Shopping Center
f,atham, lfY l2ll0

Gentlemen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted yout right of review at the adninistrative level.
Pursuant to sectioa(s) 1f38 & 1243 of the Tax Law, any proceeding in court to
review an adverse decieion by the State Tax Comission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comenced in
the Supreme Court of the State of New York, A1bany County, within 4 noaths fron
the date of this notice.

Inquiries concerning the conputation of tax due gr refund allowed in accordance
with this decision may be addressed to:

ltYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12221
Phqne lf (5rB) 4s7-207o

Very truly yours,

STATE TN( CO}IMISSIOIT

Petitioner' s Representative
l{eil Lavin
IPCO Hospital Supply Corp.
1025 l{estchester Ave.
llhite Plains, NY 10504
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COM}TISSION

In the Matter of the Petition

o f

STERLING OPTICAL C0. AIBANY, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period June 1, L972
through February 29, 1976.

DECISION

Peti t ioner,  Ster l ing Otrr t ical  Co. A1bany, Inc.,  lathan Corners Shopping

Center, latham, New York, filed a petition for revision of a determination or

for refund of sales and use taxes 'nder Articles 28 and 29 of the Tax f,aw for

the period June 1, 1972 through February 29,1976 (Fi le No. 16639).

A srnall claims hearing was held before Arthur Johnson, Hearing Officer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York on February 27, 1980 at 1:15 P.U. Pet i t ioner appeared by Nei l  Lavin,

Assistant Corporate Control ler.  The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (Bar ry  Bres le r ,  Esq. ,  o f  counse l ) .

ISSTIE

l, /hether pet i t ionerrs purchases of eyeglass frames for use as

parts in repair ing eyeglasses are subject to sales or use tax.

TINDINGS OF FACT

1. Pet i t ioner,  Ster l ing Optical  Co. Albany, Inc. n a subsidiary of fPCO

Hospital  Supply Corp.,  is engaged in the operat ion of an opt ical  retai l  store.

The pr imary business act iv i ty consists of f i l l ing prescr ipt ions for eyeglasses

and contact lenses which are received from staff  optonetr ists as wel l  as

outside optometr ists and ophthalmologists.  Trained personnel assist  the

replacement
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customer in selecting a frame and properly fit and adjust the frame. Other

act iv i t ies include perforning repair  work on prescr ipt ion glasses, such as

replacing a tenple or broken lens, eye examinations and selling non-prescription

sung lasses .

2. On August 12, 1976, the Audit Division issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due against petitioner for the

period June 1, 1972 through February 29, 1976 for taxes due of $859.52, plus

pena l ty  and in te res t  o f  $342.84 ,  fo r  a  to ta l  o f  $1 ,202.36 .

3. Petitioner executed a consent extending the tinre within which to

issue an assessment of sales and use taxes for the period June 1, 1972 through

May 31 ,  1975 to  September  20 ,  1976.

4. The Audit Division performed an audit of the books and records of all

Ster l ing Optical  locat ions in New York State. The tax assessed on the afore-

mentioned notice represents the tax on that portion of eyeglass frames purchased

that the Audit Division determined were used as replacement parts in servicing

or repair ing eyeglasses. Pet i t ioner consented to and paid al l  other tax

def ic iencies determined on audit .

5.  Pet i t ioner,  as part  of  i ts business act iv i t ies, repairs eyeglasses

for i ts customers. Replacement parts are taken from simi lar conplete franes

in stock. I f  such part  is not avai lable, pet i t ioner wi l l  at tempt to sel l  a

complete new frame. Petitioner contended that it did not charge customers for

repai-r services unless it was necessary to replace a broken part and that such

charge was only for the part  i tsel f .

6.  Pet i t ioner issued a resale cert i f icate for the purchase of eyeglass

frames. Petitioner argued that the frames are resold to customers regardless

of whether sone are sold as replacement parts rather than complete units. The
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Audit  Divis ionr s posit ion was that pet i t ioner is perforning a service not

subject to tax and the purchase of tangible personal property used in perforning

such a service const i tutes a purchase at retai l  and therefore subject to tax.

CONCLUSIONS OF IATd

A. That,  dur ing the period at issue, sect ion 1115(a) of the Tax Law

provided an exemption from the sales and use taxes for:

"(4) Prosthet ic aids, hearing aids, or eyeglasses and
art i f ic ial  devices designed for the use of a part icular
individual to correct or al leviate physical  incapacity.  "

B. That the eyeglass frames purchased by petition for use as replacement

parts in repairing prescription eyeglasses constitute component parts of said

eyeglasses and, therefore, are exempt from tax pursuant to the meaning and

in ten t  o f  sec t ion  1115(a) (a )  o f  the  Tax  Law.

C. That the pet i t ion of Ster l ing Optical  Co. Albany, Inc. is granted and

the Notice of Determination and Demand for Palment of Sales and Use Taxes Due

issued August  12 ,  1976 is  cance l led .

DATED: Albany, New York

APR 3 0 1982



STATE OF NEW YORK

STAIE T$( COMMISSION

In the Matter of the Petition
o f

Ster l ing Optical  Co. Albany, fnc.

for Redetermination of a Deficiency or a Revision
of a Determinatioa or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  t l72-2 /  29  /76 .

AITIDAVIT OF }IAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 30th day of April, 1982, he served the within notice of Decisioa by
certlfied nail upon Sterling 0ptical Co. Albany, Inc., the petitioner in the
within proceedin8, by enclosing a true copy tbereof in a securely sealed
postpaid \drapper addressed as follows:

Ster l ing Optical  Co. Albany, Inc.
Lathan Corners Shopping Center
Latham, NY 12110

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) uader the exclusive care and custody of
the United States Postal Service within the State of New York.

That ddponent further says
hereia and that the address set
of the petit ioner.

addressee is the petitioner

Sworn to before ne this
30th day of Apri l ,  1982.

that tbe said
forth on said $rrapper is the



STATE OT NEW YORK
STATE TAX COMI{ISSION

In the Uatter of the Petition
o f

Ster l ing Optical  Co. Albany, Inc.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 l  I /72-2 /  29  l t  0 .

AIT'IDAVIT OT UAILIIG

State of New York
County of Albany

Jay Vredenburg, being duly sworo, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 30th day of April, 1982, he served the within notice of Decision by
certified nail upon l{eil Lavin the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a gecurely eealed
postpaid nrapper addressed as fol lows:

Neil Lavin
IPCO Hospital Supply Corp.
1025 l{estchester Ave.
I{hite Plains, NY 10604

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the eaid addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
30th day of Apri l ,  1982.
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