
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1982

Serve  Wel l  En terpr ises ,  Inc .
c /o  Michae l  C i r r i to ,  Pres ident
440 North Ave.
New Roche l Ie ,  NY 10801

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Suprene Court of the State of New York, Albany County, r+ithin 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  nay  be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-207a

Very t.ruly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Har io  Procacc ino
250 Broadway
New York, NY 10007
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SERVE I^IEtt ENTERPRTSES, rNC.

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Art icles 28 and 29
of the Tax Law for the Period December 1, 7974
through February 28, 1978.

DECISION

Peti t ioner,  Serve t ie l l  Enterpr ises, Inc.,  44A North Avenue, New Rochel le,

New York 10801, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 & 29 of the Tax Law for the period

December 1, 1974 through February 28, 1978 (Fi le No. 27590).

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on November 20, 1981 at 9:00 A.U. Pet i t . ioner appeared by Mario Procaccino,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Alexander ldeiss,

E s q .  ,  o f  c o u n s e l ) .

ISSIJES

I .  Whether pet i t ionerrs sales of food and dr ink through vending machines

were made to the tax exempt organizat ion on whose premises the machines were

l o c a t e d .

I I .  Whether sales through vending machines of i tems ordinari ly exempt from

tax  under  sec t ion  f t15(a) (1 )  o f  the  Tax  Law were  fo r  on  premises  or  o f f  p remises

consumption.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Serve  Wel l  En terpr ises ,  Inc . ,  was  engaged in  the  sa le  o f

c igare t tes ,  candy ,  beverages ,  and food i tems such as  cook ies ,  i ce  c ream and

snacks through coin operated vending machines.

2. 0n June 20, 1979, as the result  of  an audit ,  the Audit  Divis ion issued

a Notice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

against pet i t ioner covering the period December 1, 1974 through February 28,

1978 fo r  taxes  due o f  $261201, .31 ,  p lus  pena l ty  and in te res t  o f  $15,550.59 ,  fo r

a  t o t a l  o f  $ 4 1 , 7 5 1 . 9 0 .

3. Pet i t ioner executed consents exLending the period of l imitat ion for

assessment of sales and use Laxes for the period December 1, 1974 through

November  30 ,  7977,  to  June 20 ,  L979.

4. Pet i t ioner reported as nontaxable sales on sales tax returns f i led for

the audit  per iod, (1) al l  sales of nontaxable food i tems and (2) vending sales

of any nature at certain locat ions treated as tax exempt.

0n audit ,  the Audit  Divis ion presumed that al l  locat ions had faci l i t ies

for consuming the food or beverage near the vending machine and as a result

only considered 66 2/3 percent of the nontaxable food i tems were for of f

premises consumption. At l  of  the sales deerned nontaxable by reason of (2)

above were disal lowed on the basis the sales were not made to the tax exempt

organ iza t ions .

5. Pet. i t ioner entered into an agreemenL with Pi lgr im State Hospital  to

instal l ,  operate and service automatic vending equipurent and a complete automatic

food bank at var ious locat ions in the hospital  as agreed upon by the part ies to

the agreement.  The hospital  had the r ight to make changes in the locat ions and

the number of machines placed throughout the hospital .  The hospital  provided
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l i a te r ,  e lec t r i c i t y ,  e lec t r i ca l  ou t le ts r  g ts  and necessary  p lumbing  a t  no  cos t

to pet i t ioner.  The equipnent instal led by pet i t ioner was required to meet

specif icat ions set forth by the hospital .  The hospital  also determined the

type, quant i ty and the pr ice of the food and beverage. Pet i t ioner paid the

hosp i ta l  a  guaranteed commiss ion  o f  $45,000.00  on  sa les  o f  $178r000.00  annua l ly ,

prorated monthly.  The agreement provides for certain adjustments to the

commiss ions  pa id  depend ing  on  whether  sa les  are  be low or  exceed $178,000.00 .

The foregoing agreement is simi lar to those executed with other State

agenc ies  or  ins t i tu t ions .

6. The vending machines were for the use of employees, pat ients,  students

and visi tors.  The purchases were made by and paid for by the individual.

7.  Pet i t ioner deducted sales tax from the gross vending receipts before

applying the commission percentage that the part icular inst i tut ion where the

machines were located was ent i t led.

Pet i t ioner received a let ter f rom Pi lgr im State Hospital  stat ing that i t

was their  opinion that pat ients '  funds are in effect State funds that are given

to pat ients for their  use and in most cases used for t raining of pat ients.  In

addit ion, the let ter stated that their  pat ient populat ion are wards of the

State. Thus, the hospital  concluded that as a State agency they are exempt

from sales tax and i t  was inappropriate to deduct sales tax from gross receipts.

Pet i t ioner l ias furnished a tax exemption cert i f icate from Kingsboro

Psychiatr ic Center in December, 1978 after pet i t ioner deducted sales tax from

November 's  (1978)  g ross  rece ip ts  be fore  pay ing  the  commiss ion .

8. Pet i t ioner argued that the vending sales were made str ict ly for the

benef i t  of  the tax exempt inst i tut ion or State agency; that the inst i tut ions by
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agreement,  let ter or otherwise stated that no sales taxes were to be paid by

them; and that,  for such reasons, the sales were exempt from tax.

Moreover,  pet i t ioner argued that the inst i tut ions or agencies v/ere partners

or co-sel lers of the vending products since they shared in the prof i ts,  had

control  and dominion as to the manner of operat ion and directed al l  act ions of

pet i t ioner and i ts employees.

9. 0n December 14, L978, the Tax Comrnission adopted the fol lowing audit

po l i cy :

"There is rebuttable presumption that 65 2/3 percent of
vending machine sales of non-taxable food are considered
for off  premise consumption. This presumption may be
rebutted by a vendor who can submit evidence to prove that
the sales for of f  premises consumption are in excess of 66
2/3  percent .  "

In a let ter dated May 25, L979 to New York State Automatic Vending Associat ion,

the Deputy Director of Technical  Services Bureau stated that where no eat ing

faci l i t ies are provided, i t  may be assumed that al l  vending machine sales are

for off  premises consumption.

10. The Audit  Divis ion vis i ted Westchester Community Col lege and observed

eat ing faci l i t ies by the vending machines in the Student Center and the Science

Bui lding. The Audit  Divis ion did not inspect other locat ions to ascertain the

existence of eat ing faci l i t ies al though pet i t ioner requested the Audit  Divis ion

to  ver i f y  tha t  such fac i l i t i es  d id  no t  ex is t  a t  o ther  loca t ions .

Pet i t ioner 's uncontradicted test imony was that except for the above

bui ldings, tables and chairs,  or any other type of faci l i t ies !{ere not provided

for customers at other locat ions -

11. Reasonable cause existed for pet i t ioner 's fai lure to pay over the

sa les  taxes  in  i ssue.



-5 -

CONCIUSIONS OF IAW

A. That sect ion 1116(a) of the Tax Law exempts sales by or to certain

oxganizationsl that the vending machines were located on the premises of

organizat ions exempt from tax. However,  the food and beverages dispensed from

said machines were sold direct ly to and paid for by individuals (pat ients,

students, employees, etc.) ,  not the tax exempt organizat ion. Accordingly,  such

sales are subject to the tax imposed under sect ion 1105(a) and (d) of the Tax

l a w  ( M a t t e r  o f  B e s  C o r p .  v .  T u l l y _ ,  6 1  A . D . 2 d  L 0 9 7 ,  r e v ' d  m e m .  4 6  N . Y . 2 d  1 0 3 8 ) .

That the deduct ion of sales taxes from gross receipts pr ior to computing

the appl icable commission due an organizaLi-on cannot be considered the col lect ion

of sales tax from that organization. Therefore, since the tax exempt organiza-

t ion did not pay a sales tax to pet i t ioner and was not the purchaser of food or

beverages, the exemption cert i f icates, or reference to tax exempt status in

le t te rs  o r  agreements  a re  no t  va l id .

B. That the tax exempL otganLzat ions were not t 'vendors" nor agents of a

vendor making sales of food and dr ink within the meaning and intent of  sect ion

1101(b) (8 )  o f  the  Tax  law (Mat te r  o f  Facu l ty -s tudent  Assoc ia t ion  o f  S ta te

Un ivers i ty  Co l lege a t  P la t t .sburgh,  Inc . ,  STC,  February  20 ,  1981) .

C. That 20 NYCRR 527.8(g) provides that (1) vending machine operat ions

car r ied  on  in  p remises  where  fac i l i t i es  such as  tab les ,  cha i rs ,  benches,

counters, etc.  are provided for customers are considered to be eat ing establ ish-

ments sel l ing food or dr ink for on premises consumption and sales made through

such machines are taxable. (2) When food and dr ink is sold through vending

machines and no faci l i t ies are provided for customers, such sales are deemed to

be for of f  premises consumption and are taxed accordingly.
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D. That except for Westchester Community Col lege, pet i t ioner did not

provide eat ing faci l i t ies and therefore, al l  vending sales were for of f  premise

consumption. Accordingly,  sales of food and dr ink enumerated in sect ion

f t15(a) (1 )  o f  the  Tax  Law were  no t  sub jec t  to  tax .

That the Audit  Divis ion properly appl ied 66 2/3 percent to such sales at

Westchester Community Col lege.

E. That the penalty is cancel led and interest shal l  be reduced to the

minimun statutory rate.

F. That the pet i t ion of Serve Wel l  Enterpr ises, Inc. is granted to the

extent indicat.ed in Conclusions of Law "D" and "E"1 that the Audit  Divis ion is

hereby directed to modify the Not ice of Determinat ion and Demand for Payment of

Sales and Use Taxes Due issued June 20, 19791' and that,  except as so granted,

the pet. i t ion is in al l  other respects denied.

DATED: A1bany, New York

NOv 2 6 1982
ACTING

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Serve  l {e l l  En terpr ises ,  Inc .

for Redeterminat ion of a Def ic iency or a
of a DeLerminat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  1 2 /  7  / 7  4 - 2 /  2 8  /  7 8 .

AFFIDAVIT OF MAITING
Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Serve Liel l  Enterpr ises, Inc. ,  the pet i t . ioner in the
wi th in  p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  \ , i rapper  addressed as  fo l lows:

Serve  Wel l  En terpr ises ,  Inc .
c /o  Michae l  C i r r i to ,  Pres ident
440 North Ave.
New Rochel le,  NY

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address seL forth on
of  the  pe t i t ioner .

sa id  addressee is  the  pe t i t ioner
said wrapper is the last

1 0 8 0  1

Sworn to before me this
26th day of November, 1982 U



STATE OF NEW YORK

STATE TAX COMI"IISSION

fn the Matter of the Pet i t ion
o f

Serve Llel l  Enterpr ises ,  Inc.

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  1 2 /  L / 7  4 - 2 /  2 8  / 7 8 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within not ice of Decision by
cert i f ied nai l  upon Mario Procaccino the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mario Procaccino
250 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on, said wrapper is the
Iast known address of the represent.at ive of the pet i t ioner.

Sworn to before me this
26th day of November, 1982.

Ciiiis PLRSUAI{T TO TAX IJAIT
SECTICI{ 174

AI'?IIORIZED TO
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