
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

EI l io t t .  Sch i l le r
d /b /a  E lec t ron ic  A la rm Co.
1 Auburn Court
Monsey, NY 10952

Dear  Mr .  Sch i l le r :

Please take not ice of the Decision of the SLate Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Simon l .  Blauman
Blauman & McCabe,
1 2 0  N .  M a i n  S t .
New City,  NY 10956
Taxing Bureau' s Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EIIIOTT SCHIIIER
D/B/A EIECTRONTC AIARM C0.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period December 1. 1969
through August 31, 7976.

DECISION

Pet i t ioner ,  E l l io t t  Sch i l le r ,  d /b /a  E lec t ron ic  A la rm Co. ,  1  Auburn  Cour t ,

Monsey, New York, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

per iod  December  1 ,  1969 th rough August  31 ,  1976 (F i le  No.  77175) .

A formal hearing was held before Mi l ton Koerner,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on October  8 ,  1980 a t  1 :30  P.M.  and was cont inued to  conc lus ion  be fore  Rober t  A .

Couze,  Hear ing  Of f i cer  a t  the  same loca t ion  on  November  6 ,  1980 a t  10 :30  A.M. ;

o n  J a n u a r y  t 2 ,  1 9 8 1  a t  1 0 : 2 0  A . M . ;  o n  J a n u a r y  1 3 ,  1 9 8 1  a t  1 0 : 3 0  A . M . ;  o n

J a n u a r y  1 6 ,  1 9 8 1  a t  1 0 : 3 0  A . M .  a n d  o n  J a n u a r y  1 9 ,  1 9 8 1  a t . 1 0 : 3 0  A . M .  P e t i t i o n e r

appeared by  B lauman and McCabe,  Esqs .  (S imon B lauman,  Esq. ,  o f  counse l ) .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A l i za  Schwadron,  Esq. ,  o f

counse l  on  October  B ,  1980 and Samuel  J .  F reund,  Esq. ,  o f  counse l  a t  a l l  o ther

t i m e s ) .

ISSI]E

Whether  the  Aud i t  D iv is ionrs  es t imate  o f  pe t i t ioner 's  sa les  tax  l iab i l i t y

was proper .
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FINDINGS OF FACT

1. 0n June 15, 7976 and on December 13, 1976, the Audit  Divis ion issued

not ices of deLerminat ion and demand for payment of sales and use taxes due,

aga ins t  pe t i t ioner ,  E l l io t t  Sch i l le r ,  in  the  respec t ive  sums o f  $19 1654.90  fo r

the  per iod  December  1 ,  1969 th rough November  30 ,  1973 and $25,L62.43  fo r  the

per iod  December  1 ,  1973 th rough August  31 ,  7976.  Both  are  sub jec t  to  pena l ty

and interest due-

2.  Pet i t ioner  was the owner and operator  o f  E lect ronic  Alarm Co.

in the business of inst,al l ing burglar alarm systems in residences and in

instances smal l  bus iness establ ishments.

3. Unt i l  the fal l  af  7972 pet i t ioner operated his business from his

res idence,  an  apar tment  loca ted  a t  1130 Pe lham Parkway,  Bronx ,  New York .  H is

telephone number was (ZtZ) 792-3397, and he was l isted in both the yel low pages

and the white pages.

4. In the fal l  of  7972, pet i t ioner took up residence in a home that he

purchased in Monsey, New York.

5. When pet i t ioner relocated his residence from the Bronx to Monsey, he

also relocated his business into a warehouse type bui lding located on Boston

PosL Road, Bronx, New York for four or f ive months. The telephone number vlas

also (272) 792-3397. Subsequent to operat ing out of the Bronx, Electronic

Alarm operat.ed out of pet i t ionerrs Monsey home.

6 .  E lec t ron ic  A la rm Co.  was a  one man opera t ion .  However ,  on  ra re

occasions, pet i t ioner would hi te a man to help hin out,  and at t imes he would

subcontract some of his work out.

7 .  Pet i t ioner 's  sa les  \ {e re  on  c red i t ,  w i th  month ly  payments  a f te r  smal l

He was

a few

downpayments
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B. In addit ion to the foregoing business esLabl ishments, the pet i t ioner

also maintained a van type vehicle for the operat ion of Electronic Alarm Co.

9. Pet i t ioner admits that he was in business from May 1970 through 1973.

However,  he contends that in 1973 he ceased to operate Electronic Alarm Co.,

and that he was not in business during the years 1974 through 1976 nor for the

per iod  o f  t ime,  in  i ssue here in ,  p r io r  t .o  May 7970.

10. Pet i t ioner further test i f ied that he only operated Electronic Alarm

Co. for about four months from the Boston Post Road locat ion, and that he

ceased to receive any payments on accounts receivable approximately one year

la te r .

11 .  Pet i t ioner  d id  no t  keep any  bus iness  books  and records ,  i .e . ,  accounts

payable, accounls receivable or cash books nor any other cumulat ive summaries.

12. Pet i t ioner concedes that for the period of t ime he admits doing

bus iness  as  E lec t ron ic  A la rm Co. ,  he  rece ived cash money fo r  work  and serv ices

performed and suppl ies sold, and that he maintained no record of such act iv i ty.

Pet i t ioner contended that his cash sales for the period t lay 1.970 through 1973

o n l y  a v e r a g e d  $ 1 0 0 . 0 0  p e r  w e e k  o r  $ 5 , 0 0 0 . 0 0  p e r  y e a r .

13 .  Pet i t ioner  a lso  tes t i f ied  tha t  he  es t imated  E lec t ron ic  A1arm Co.  had a

b u s i n e s s  l o s s  o f  b e t w e e n  $ 8 , 0 0 0 . 0 0  a n d  $ 1 0 , 0 0 0 . 0 0  a s  a  r e s u l t  o f  b a d  d e b t s

during the period May 1970 through 1973.

14. The auditorrs records ref lect.  that pet i t ioner vaci l lated in complying

with the Audit  Divis ion's attempts to conduct f ie ld audits of Electronic Alarm

Co. Pet i t ioner denied that such was the case. Notwithstanding, he only

submitted for audit  checkbook stubs nr:mbered 101 through 442, dated July 11,

1970 through September 15, L974, respect ively.  The cancel led checks $/ere never

produced for audit .
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15. Pet i t ioner asserted that the aforementioned checkbook stubs accurately

ref lected the income and the expenses of Electronic Alarm Co. during the period

of t ime May 1970 through 1973, exclusive of the average $100.00 per week that

was rece ived fo r  cash sa les .

16. Pet i t ioner submitted 85 invoices dated from June 1, 1970 through

August  28 ,  \972 fo r  the  purchase o f  supp l ies .

17. In L979 pet i t ioner had a bookkeeper named "Sarah" ( last name unknown)

who prepared a  ledger  asser ted ly  re f lec t ing  E lec t ron ic  A la rm Co. 's  bus iness

receipts and business expenses for the period June 23, 1970 through November 27,

t974.  Bes ides  no t  remember ing  "Sarah 's "  las t  name,  pe t i t ioner  tes t i f ied  a t

the hearing that he had not seen her since 1978 and that he did not know

whether he could locate her.

18. The aforementioned ledger contained disbursements of a personal

na ture ,  i .e . ,  au tomobi le  payments ,  cos ts  fo r  p lane t i cke ts ,  e tc .  in  add i t ion  to

those i tems per ta in ing  to  E lec t ron ic  A la rm Co.

19.  0n  March  3 ,  1971. ,  pe t i t ioner  was issued a  New York  C i ty  P is to l  L icense

on the basis that he carr ied large sums of money on his person. Pet iLioner

stated on the appl icat ion for this l icense that he commenced doing business as

E lec t ron ic  A la rm Co.  on  March  1 ,  7970.  Pet i t ioner  a lso  cont inued to  s ta te  on

subsequenL renewal appl icat ions for the years 1972 Lhrough 1975/ 1976 that he

was do ing  bus iness  as  E lec t ron ic  A la rm Co. ,  and tha t  dur ing  these years  he

c a r r i e d  o n  h i s  p e r s o n  b e t w e e n  $ 1 , 0 0 0 . 0 0  a n d  $ 2 , 0 0 0 . 0 0  p e r  w e e k .

20. Pet i t ioner also conducted a business under the name Anyt ime locksmith,

Inc. f rom the same address on Boston Post Road, Bronx that he conducted Electronic

Alarm Co. Pet i t ioner test i f ied that he only operated Anyt ime Locksmith, Inc.

for the same asserted three or four months that he operated Electronic Alarm
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Co. from the Boston Post Road locat ion. However,  notwithstanding this assert ion,

pet i t ioner did in fact maintain an act ive checking account under the name

Anytime Locksmith, Inc. with Manufacturers Hanover Trust Company (Branch /1056

Account /10-50955) for the period August 14, 1972 through September 25, L973

when he made his last substant ial  deposit  into such account.

27. The Cert i f icate of Incorporat ion of Anyt ine locksmith, Inc. stated i ts

purpose wast t to  lease,  o r^ rn ,  opera te ,  acqu i re ,  engage,  conduct  and car ry  on  in

the business of operat ing a locksmith, burglar alarm and hardware business. To

buy a l l  th ings  necessary  Io r  inc identa l  there to ] . "

22. Anyt ime Locksmith, Inc. is not in issue herein, but evidence pertaining

there to  was permi t ted  because i t  re la ted  to  pe t i t ioner rs  c red ib i l i t y .

23. Pet i t ioner maint.ained that the reason he did not have any books or

records for Blectronic Alarm Co. for the years 1974 through 1976 was that he

was no t  opera t ing  sa id  bus iness  dur ing  sa id  years .

24 .  Pet i t ioner  tes t i f ied  tha t  dur ing  L974,  1975 and L976 he  occas iona l l y

d id  burg la r  a la rm ins ta l la t ion  jobs ,  as  a  subcont rac tor ,  fo r  o ther  a la rm

companies under the name El l iot t  Schi l ler.  At t imes he had two jobs a week,

and aL other t imes he had three or four jobs a week. Some weeks he had none.

25 .  Pet . i t ioner  tes t i f ied  tha t  on  October  11 ,  1973 he  en tered  in to  a

contract with Universal Securi ty Instruments, Balt imore, Mary1and. He was

employed as a sales representat ive for nine or ten months with a weekly salary

o f  $185.00  drawn aga ins t  commiss ions .

26 .  In  7974 pe t i t ioner  earned $2 ,076.96  as  a  sa les  representa t ive  f rom

Empire Machines and Systems, Garden City Park, New York.

27. In 1975 pet i t ioner was employed as a sales representat ive by Creat ive

Concepts Unl imiLed which, according to the pet i t ioner,  is located in ei ther
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Stamford or Norwalk, Connect icut.  He worked for them for two years at a salary

o f  $ 9 , 0 0 0 . 0 0  o r  $ 1 0 , 0 0 0 . 0 0  p e r  y e a r .

28. The Audit  Divis ion found i t  necessary to subpoena from several  banks

records of pet i t ioner 's savings accounts and checking accounts, s ince on the

advice of his accounLant,  the pet i t ioner fai led to cooperate with the audit

here in .

29 .  The records  o f  pe t i t ioner ts  w i fe rs  sav ings  account  were  a lso  subpoenaed

slnce the pet i t ioner deposit .ed therein sone of the income from Electronic Alarm

C o .  ' s  s a l e s .

30. Because of the insuff ic iency of pet i t ioner 's business infonnat ion and

the inabi l i ty to reconstruct an accurate set of  books for pet i t ioner,  the Audit

Divis ion elected to determine his sales taxes due by the appl icat ion of external

i n d i c i e s .

31 .  The aud i to r ,  here in ,  s ta ted  in  h is  F ie ld  Aud i t .  Repor t  da ted  Apr i l  8 ,

I976,  tha t  the  procedure  he  used to  de termine pe t i t ioner 's  l iab i l i t y  fo r  the

per iod  December  1 ,  1969 to  November  30 ,  1973 was as  fo l lows:

"To arr ive at this r funds requiremenLr examiner took into account
apartment rental  expenses for the period December 1, 1969 to September 15,
L972 and mortgage and real estate taxes per bank records and Mr. Schi l ler 's
cop ies  o f  persona l  federa l  income tax  re tu rns .  For  the  ba lance o f
audit  per iod, an est imate was made for ut i l i t ies and insurance expense
regarding apartment and house. To this was added federal  income tax
due r+ i th  re tu rns  fo r  the  years  1970,  1971 and 7972 per  taxpayer 's  cop ies .
An est imate of income taxes paid to New York State and New York City
was also included in this analysis.  Auto expenses including insurance,
gas, oi l  and maintenance were est imated. Vendor purchased six (6)
automobi les or trucks during the audit .  per iod at a total  cost est imated
by  the  examiner  aL  $29,400 based on  Mr .  Sch i l le r rs  s ta tements .  As  no
source of funds was substant iat .ed, the total  cosL was added to the
ana lys is .  Mr .  Sch i l le r  d id  no t  submi t  t ranscr ip ts  o f  a l l  sav ings
accounts indicated by federal  returns therefore examiner approximated
depos i ts  fo r  1970 and 1971 by  the  inc rease in  in te res t  income repor ted .
Examiner assumed deposits were made mid-year and earned 5S per year.
As interest income for 1972 and 1973 was unclear,  examiner assumed
deposit .s for those years were the same amount as determined for 1970
and 1971. These savings accounf deposits,  together with actual



deposits into business checking account (checks deposited only as
noted above) were added to t funds requiredt analysis.

0n September 15, 1972 YIr.  Schi l ler purchased a new home. The mortgagee
furnished examiner with a copy of mortgage appl icat ion which disclosed
purchase pr ice and mortgage amount.  The di f ference was the downpayment
wh ich  was added to  ana lys is .  An es t imate  was made o f  c los ing  cos ts ,
legal fees and improvements as observed by examiner and included in
the cash requirement analysis.  Also indicated on mortgage appl icat ion
was other var ious l iquid assets owned by Mr. Schi l ler.  Examiner took
the posit ion that these assets were acquired during the audit  per iod
and added them to the analysis.

To  the  above was added $15,000 per  year  o r  $60,000 fo r  the  aud i t
per iod for necessary l iv ing expenses such as food, clothing and
entertainment,  etc.  This annual f igure seems reasonable in view of
Mr. Schi l ler 's apparent standard of l iv ing as ref lected by his tastes
in automobi les purchased and l iv ing accomodations.

The cash requ i rement  fo r  the  aud i t  per iod  amounts  to  $31I ,736.89  in
funds  necessary  fo r  Mr .  Sch i l le r  to  opera te  bus iness  and h is  persona l
l iv ing expenses. This amount is determined to be sales for the
period December 1, 1969 to November 30, 7973. This amount was
al located to the var ious quarters in the audit  per iod based on actual
business checking account deposits.  As noted above, a return was
f i led  fo r  per iod  ended February  28 ,  1971 and there fore  'ou t lawedr .

The sa les  a l loca ted  to  th is  per iod  amount  to  $17,724.28  o f  the
$311,736.89  sa les  de termined fo r  the  per iod  December  1 ,  1969 to
November  30 ,  7973.  The ba lance o f  $2941012.58  in  unrepor ted  sa les
are being taxed at New York City rates prevalent for the given period
a n d  r e s u l t s  i n  t a x  d u e  o f  $ 1 9  1 6 5 4 . 9 0 .

Examiner real izes many of the amounts included in the above analysis
are est imates but he feels they are reasonable as they are based on
part ial  information suppl ied by vendor plus factual data gathered by
examiner from third part ies. Moreover,  this total  cash requirement
is  suppor ted  by  and reconc i lab le  to  Mr .  Sch i l le r ' s  sworn  s ta tements
on h is  New York  C i ty  Pos to l  (s ic )  Permi t  app l i ca t ions  (cop ies  enc losed)
fo r  the  years  1970 to  7976.  These app l ica t ions  were  a l l  inves t iga ted
by the New York City Pol ice Department and with the except ion of the
most recent appl icat ion, approved by them. Mr. Schi l ler,  under oath,
stated he was the owner of Electronic Alarm Co. and carr ied approximately
$1,500.00  week ly  in  rece ip ts  der ived  f rom New York  C i ty  sa les  o f  sa id
f i r m .  U s i n g  M r .  S c h i l l e r ' s  o w n  f i g u r e  o f  $ 1 , 5 0 0 . 0 0  p e r  w e e k  f o r  t h e
208 weeks in the period covered by this report  results in gross sales
o f  $312r000.00  wh ich  approx imates  examiner 's  f ind ings .  A lso ,  in  h is
mor tgage app l ica t ion  (copy  enc losed)  Mr .  Sch i l le r  s ta tes  h is  ne t
income f rom E lec t ron ic  A la rm Co.  as  $20,000.00  per  year .  Th is
amounts  to  a  ne t  p ro f i t  o f  $80,000.00  fo r  the  aud i t  per iod .  0n  the
determined sa les  o f  $31I ,736.89  the  ne t  p ro f i t  percentage on  gross
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sales is approximately 25% which is reasonable in a service or iented
business which f inances many of i ts own sales. "

32 .  The procedure  used to  de termine pe t i t ioner 's  l iab i l i t y  fo r  the  per iod

December  1 ,  1973 to  August .31 ,  1 "976 was to  use  the  aud i ted  taxab le  sa les  fo r

the  comparab le  per iod  December  1 ,  1970 to  August  31 ,  1973 as  a  base.  These

taxable sales were then increased by 25% to account for inf lat ionary and

industry pr ice increases. This procedure results in taxable sales total ing

$326,007.82 .  Us ing  the  New York  C i ty  ra te  to  tax  sa id  sa les  resu l ts  in  an

asser ted  tax  due o f  $25,1 .62 .43 ,  p lus  pena l ty  and in te res t .

CONCI.USIONS OF tAW

A.  That  sec t ion  1138 o f  the  Tax  Law prov ides  in  par t  as  fo l lows:

"S1138.  Determinat ion  o f  Tax

(a) I f  a return required by this art . ic le is not f i led, or i f  a
return when f i led is incorrect or insuff ic ient,  the amount of tax due
shal l  be determined by the tax commission from such information as
may be avai lable. I f  necessary, the tax may be est imated on the
bas is  o f  ex te rna l  ind ices .  "

B. That i t  was proper for the Audit  Divis ion to reconstruct the pet i t ioner 's

sales since he fai led to maintain adequate books and records, and that the tax

I iabi l i ty ascertained by the Audit  Divis ion was fair  and reasonable.

C. That the pet i t ion, herein, is denied and the not ices of determinat ion

and demand for payrnent of sales and use taxes due issued June 15, 7976 and

December 13, L976 ate sustained.

DATED: Albany, New York

[- ,,: :, 141982
STATE TAX,K,L, ION

7
tt-

flc7t trc- PRESIDENT

r$s
/ /

t/ ,.
/,-\

COMMISSI



STATE OF NEW YORK

STATE TAX COMMISSION

In the l fat ter of  the Pet i t ion
o f

E l l io t t  Sch i l le r
d /b /a  E lec t ron ic  A la rm Co. AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determi-nat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period;
7 2 / 1 1 6 9  -  B / 3 r / 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the  14 th  day  o f  December ,  t982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cer t i f ied  mai l  upon E l l io t t  Sch i l le r  rd /b /a  E lec t ron ic  A la rm Co.  the  pe t i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  r , / rapper  addressed as  fo l lows:

E l l io t t  Sch i l le r
d /b /a  E lec t ron ic  A la rm Co.
1 Auburn Court
Monsey, NY 7A952

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

Lhe sa id  addressee is  the  pe t i t ioner
on said wrapper j the last known address

Sworn to before me this
14th day of December, 1982

AUTTIORIZED TO ADM
OATHS PURSUANT IO
SECTION 174

STER
TAX IJAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

E l l io t t  Sch i l le r
a lb /a  E lec t ron ic  A lann Co. AFFIDAVIT OF MA]IING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the i
P e r i o d  1 2 / 1 . / 6 9  -  8 1 3 I / 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on.
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Simon L. Blauman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Simon L. Blauman
Blauman & McCabe,  P .C.
1 2 0  N .  M a i n  S t .
New City,  NY 10956

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United SLates Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representat ive
said wrapper is the

Sworn to before me this
14th day of December, 1982.

AUTHORIZED
OATHS PURSUANT TO
SECTION I74

TER
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