
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 24, 7982

S a t t l e r s ,  I n c .
998 Broadway
Buffalo, NY 74212

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
A1bany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Samuel l .  Shapiro
Kavinoky, Cook, Sandler,  Gardner,  I { isbaum & l ipman
120 De laware  Ave.
Buffalo, NY 742A2
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat. ter of  the Pet i t ion

o f

SATTIER'S,  INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period June 1. 1971
through February 28, 7973.

DECISION

Pet i t ioner ,  Sat t le r ' s  Inc . ,  998 Broadway,  Buf fa lo ,  New York  14212,  f i led

pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period June 1, 1971 through

February  28 ,  1973 (F i le  No.  10408) .

A formal hearing was held before Alan R. Golkin,  Hearing Off icer,  at  the

off ices of the State Tax Commission, State 0ff ice Bui lding, 65 Court  Street,

Buf fa lo ,  New York ,  on  May 17 ,  1978 a t  1 :15  P.M.  and on  March  22  and March  23 ,

L979 a t  9 :00  A.M.  Pet i t ioner  appeared by  Kav inoky ,  Cook,  Sand ler ,  Gardner ,

Wisbaum & l ipman (Samuel L. Shapiro, Esq.,  of  counsel) .  The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (A lexander  L le iss ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the agreements executed by petitioner in 7962 and 1969 relative

to the Boulevard MaIl  and t .o the Seneca MaIl ,  respect ively,  should be treated as

tt t rue leases" or as tr leases intended as securi tvt t  within the terms of UCC Sect ion

1 - 2 0 1  ( 3 7 )  .

I I .  Whether pet i t ioner is ent i t led to a part ial  refund of sales and use

taxes paid incidental  t .o payurents under these agreements, based upon a character-

izat ion of certain i tems as capital  improvements.
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I I I .  Whether pet i t ioner bears the burden of proof as to the mater ial

elements and, in part icular,  as to the character of the agreements which are

a t  i s s u e .

IV. l {hether t imel iness of mai l ing of the Not ice of Determinat ion and

Demand for Payment of Sales and Use Taxes Due is at issue, and i f  so, whether

sa id  no t ice  was t ime ly  ma i led ,  o r  ma i led  a t  a l l .

FINDINGS OF FACT

1. Pet i t ioner t imely f i led i ts sales tax returns for the periods ended

August 31, 1971 through February 28, 1973.

2. The Audit  Divis ion issued a Not ice of Determinat ion and Demand for

Payment of Sales and Use Taxes Due dated March 17, 1975 bearing Number 90,2031688

assess ing  add i t iona l  taxes  o f  $62r054.66 ,  p lus  pena l t ies  and in te res t  o f

$ 2 3 , 2 6 I . 8 4 ,  f o r  a  t o t a l  o f  $ 8 5 , 3 1 6 . 5 0  u n d e r  s e c t i o n  1 1 3 8 ( a )  o f  t h e  T a x  L a w .

3. Pet i t ioner f i led an Appl icat ion for Credit  or Refund of State and

Local Sales or Use Tax dated June 9 ,  1975 seeking a refund of $71 1484.48, and

simultaneously pet i t ioner t imely f i led on June 9, L975 a pet i t ion to review the

determinat ion contained in Not ice No. 90r203r688.

4. Pet i t ioner executed two substant ial ly s imi lar agreements in 1962 and

1969 with the Thri f t  Credit  Corporat ion, each of which was ent i t led "Equipment

lease Agreementi l .

5.  Pet i t ioner paid no sales tax to vendors upon the execut ion of those

agreements nor upon the purchase of any of the equipment covered thereby.

Pet i t ioner did not pay sales taxes to Thri f t  Credit  Corporat ion when the

equipment purchases were made. No evidence was offered to show whether Thri f t

Credit  Corporat ion paid sales taxes to the vendors of the equipment purchased
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under the two agreements, but invoices presented fai led to show any charge for

sa les  tax .

6. Both agreements clear ly state that ' rsuch art ic les, when purchased by

the Lessor,  shal l  become the sole and exclusive property of the lessor without

any r ight of  the Lessee in or to the same other than as a Lessee under this

Agreement . r r

7. Both agreements label al l  payments as rent thereunder.

8. The 7962 agreement appl icable to pet i t ionerrs store at the Boulevard

Mal l  provided (on p. 6) "Nothing herein contained shal l  give to the Lessee any

right,  t i t le and interest in and to any equipment leased hereunder,  except as

L e s s e e .  t t

9 .  The 1962 agreement provided at p.  9 that "The Lessee wi l l  report  and

p a y . . . a n y  a n d  a l l  t a x e s . . . i n c l u d i n g  s a l e s  t a x e s ,  i f  a n y . . . r ' .

10. The 1959 agreement appl icable to pet i t ioner 's store at the Seneca MaIl

p rov ides  (on  p .2  a t  para .  4 )  tha t r t lessor  covenants  i t  i s  the  owner  o f  the

equipment. . .  Ti t . le to the equipment shal l  at  al l  t imes remain in the Lessor."

A Iso ,  p .2  above s ta tes  tha t t rTh is  lease sha l l  te rmina te  and the  equ ipment

Ieased hereby  sha l l  be  re tu rned to  the  Lessor . . . " .

11. Both agreements contain language commonly found in leases regarding

t i t le and possession of the leased property,  obl igat ions of maintenance and

care, provisions for insurance, and clauses on rental  payrnents, buy-out opt ions

and de fau l ts .

12 .  The 1962 agreement  a t  p .  8 ,  para .  7  spec i f i ca l l y  re fe rs  to  pend ing

legislat ion regarding special  tax benef i ts Lhat might become avai lable to the

part ies and how such benef i ts were to be treated, to wit :  that i f  the law were

to al low tax credits on " leased equipment",  then pet i t ioner was to be ent i t led
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to  those c red i ts  and Lessor  wou ld  ass ign  i t s  r igh ts  to  Lessee,  o r ,  i f  the

benef i ts inured to lessor,  only,  presumably incidental  to i ts ownership of the

equipment,  then the appropriate adjustment was to be made to the rental  payments

thereaf te r  made by  Lessee to  lessor .

13. Pet i t ioner selected or negot iated the form of the said agreements as

weII  as the provisions therein.

14. Pet i t ioner deducted al I  payments made by i t  to Thri f t  Credit  Corporat ion

as rental  payments, and pet i t ioner paid sales taxes on each monthly rental

paynrent ,  to  w i t ,  $32r1B1.64 on  the  Bou levard  Mal l  agreement  and $391302.84  on

the Seneca Mal l  agreement.  These sales tax payments were, in no way, apport ioned,

but were appl ied to the var ious monthly payments. 0n the or iginal  purchases of

more  than $2 ,000,000.00  under  the  two agreements ,  no  sa les  tax  was pa id  upon

purchase.

15. Pet i t ioner exercised buy-out opt ions on both agreements in 1971 and

1972 and also made various improvements to some of i ts stores, and the Audit

D iv is ion  de termined on  aud i t  o f  pe t i t ioner 's  books  and records  add i t iona l  tax

o f  $79,198.45 ,  bu t .  some o f  th is  amount  was no t  inc luded in  the  u l t imate  Not ice

of Determinat ion and Demand because of the lapse of the Consent Extending

Per iod  o f  l im i ta t ion .

16. Pet i t ioner did not act as i f  i t  was owner of the i tems covered by

these two agreemenls to the extent that no tax deduct ion was taken for depreci-

at ion nor were the monthly rental  payments apport ioned so as to be part ial ly

deduct ible as interesL. fn fact,  the total  of  each payment was deducted as

rent under lease agreements.

17. Pet i t ioner exercised i ts buy-out opt ions before the expirat ion of the

leases, even though the opt ion pr ices upon expirat ion were less than 10 percenL
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of the total .  At the t ime the opt ions were actual ly exercised, the pr ices paid

fa r  exceeded 10  percent  o f  the  to ta l  lease agreement  p r ice ,  to  w i t ;  $225,000 in

1971 on the 1,962 agreement and $580,000 in 7972 on the 1969 agreement.  These

payments const i tuted' the balance due on the purchase of the i tems covered by

these two agreements, plus a 10 percent interest charge for what would have

been the remaining period of the lease.

18 .  Pet i t ioner ,  as  par t  o f  these agreements ,  pa id  fo r  var ious  i tems and

serv ices  such as  pa in t ing ,  carpe t ing ,  ins ta l la t ion  o f  per imeter  wa l ls ,  e lec t r i ca l

wir ing and plumbing for var ious stores located within the mal ls.  Al l  of  these

items and services added to the value of the property and great ly prolonged i ts

useful  l i fe.  They could not be removed without being destroyed and were

intended to be permanent.  As a result  of  these facts,  pet i t ioner maintains

they were capital  improvements.

19 .  Pet i t ioner ,  whether  by  acc ident  o r  des ign ,  f i l ed  i t s  pe t i t ion  fo r  a

hearing within the t ime l imit  set forth in the Not ice of Determinat ion, and

said pet i t ion clear ly referred to the number assigned to the Not ice of Determi-

nat ion, the periods involved, the amounts in quest ion, and the i tems or trans-

act ions giving r ise to the determinat ion.

20. Pet i t ioner did not plead the lapse of the Slatute of Limitat ions. In

addit ion, pet i t ioner did not plead or try to prove that the Not ice of Determi-

nat ion and Demand for Parrment of Sales and Use Taxes Due was never mai led or

rece ived.

27. Pet i t ioner commenced these proceedings by f i l ing of the pet i t ion

heretofore mentioned, and the State Tax Comrnisison has duly accorded i t  processing

in the ordinary course, and, in fact,  has endured inordinate delays due to

spec ia l  c i rcumstances  a f fec t ing  the  ava i lab i l i t y  o f  pe t i t ioner 's  w iLnesses .



- 6 -

22 .  Pet i t ioner ,  a t  a l l  t imes,  sought ,  ob ta ined and re l ied  upon pro fess iona l

advice from i ts attornevs and accountants.

CONCTUSIONS OF TAW

A.  That  sec t ion  1132(c)  o f  the  Tax  Law prov ides ,  in  par t ,  as  fo l lows:

t t . . . the  burden o f  p rov ing  tha t  any  rece ip t ,  amusement  charge or  ren t
is not taxable hereunder shal l  be upon the person required to col lect
the  tax  o r  the  cusLomer . "

Pet i t ionerts two agreements clear ly refer to payrnents thereunder as

" ren t r r ,  and pe t i t ioner  wou ld  cer ta in ly  be  de f ined as  the  "cus tomer t ' .

B. That pet i t ioner selected the form of i ts agreements, reaped the

benef i ts of the form for some period and is now precluded from alter ing the

form to reap addit ional benef i t .  The two agreements of 7962 and 1969 were

drawn, executed, and abided by, as leases, and al l  payments thereunder were

labe led ,  pa id  and deducted  as  ren t .  Pe t i t ioner  cannot  charac ter ize  those

agreements as t tsecuri ty int .erestsrr  because in form and wording, the agreements

themse lves  are  " t rue  leases" .  Bare  compl iance w i th  par t  o f  UCC 1-201(37)  does

not  render  these agreements  "secur i ty r ' .  (Sr r " .d1r "_v . , lg leq ,  I29  N.Y.S.2d  88 . )

C.  That  pe t i t ioner  fa i led  to  sa t is fy  i t s  burden o f  p roo f  as  to  the  na ture

of the agreements and the intent of  the part ies thereto in that the agreements,

on their  face, contradict  what pet i t ioner offers as evidence of intent.

( S h l a k m a n  v .  B o a r d  o f  H i g h e r  E d u c a t i o n ,  1 6 7  N . Y . S . 2 d  5 2 9 . )

D. That.  pet i t ioner had al l  the benef i ts of the lease agreements as

leases, and has not shown that the intent of  the part ies was otherwise.

E. That pet i t ioner purchased those i tems of equipment which were in

excess of the cei l ing amounts set out in the agreements, therefore, Lhey owned

rather than leased these i tems. The mere fact that such i tems were included on

the l ist  of  equipment does not necessari ly lead to the conclusion that they
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were intended as securi ty or that the remainder of the equipment which was

covered by these agreements was the subject of  a securi ty agreement rather than

a t t t rue  leaset t .

F .  That  pe t . i t ioner ,  Sat t le r rs ,  Inc . ,  executed  and fu l f i l l ed  the  a fo resa id

agreements as t t t ruet '  leases; the leases were not only t t intended for securi ty".

G. That pet i t ioner sat isf ied i ts burden of proof as to the character izat ion

of capital  improvements, and the paint ing, carpet ing, eleclr ical  and plumbing

work, and perimeter wal l  jobs are clear ly capital  improvements and the Not ice

of Determinat ion and Demand for Payment of Sales and Use Taxes Due should be

adjusted to ref lect credit .  or refund for sales taxes paid on al l  those i tems

qual i fy ing as capital  improvements and so designated ei ther under the two

agreements heretofore descr ibed or idenLif ied within the record in the form of

test imony or by reference or evident iary introduct ion in the form of invoice or

ledger  record .

H. That mai l ing of the Not ice of Delerminat ion and Demand was t imely.

Pet i t ioner does not deny receipt of  the Not ice, and i ts act ions indicate i ts

rece ip t  o f  the  Not ice .

I .  That  sec t ion  1105(a)  o f  the  Tax  law imposes  a  tax  upon the  rece ip ts

f rom every  re ta i l  sa le  o f  tang ib le  persona l  p roper ty ,  and sec t ion  1101(b) (5 )  i s

w r i t t e n  s o  a s  t o  i n c l u d e t t . . . r e n t a l ,  l e a s e . . . t t .  T h e  p a y m e n t s  m a d e  u n d e r  t h e

Equipment lease Agreements executed by petitioner in 1962 and 1969 were receipts

f r o m  a t t r e n t a l ,  l e a s e  o r  l i c e n s e  t o  u s e r r a n d  c o n s t i t u t e d  a t t s a l e t t w i t h i n  t h e

mean ing  o f  sec t ions  1105(a)  and 1101(b) (5 )  o f  the  Tax  Law and were  thus  sub jec t

to sales tax, except insofar as those payments included i tems now accepted as

being capital  improvements, and for those i tems, credit  or refund is hereby

requ i red .
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J.  That pet i t ioner is ent i t led to a further credit  or refund for those

items of work done in 1971 and 1972 on i ts other stores proved to be capital

improvemenLs, and the Audit .  Divis ion is hereby directed to adjust the Not ice of

Determinat ion and Demand accordingly.

K. That pet i t ioner should not be subject to penalty or interest in excess

of the minimum statutory amount since i t  rel ied upon i ts attorneys and accountants.

t .  That  the  pe t i t ions  o f  Sat t le r rs ,  Inc .  a re  den ied  except  as  se t  fo r th

hereinabove regarding capital  improvement i tems being exempt from imposit ion of

sa les  taxes ,  and wa iver  o f  pena l t ies  and excess  in te res t ,  and,  to  tha t  ex ten t ,

the petit ions are granted.

DATED:. Albany,. New York

DEC 2 +i982
TAX COMMISSION

nfi/

STATE



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

S a t t l e r s ,  I n c .

for Redeterminat i-on of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under  Ar t i c le  28  &,29  o f  the  Tax  law fo r
P e r i o d  6  /  1  /  7  7 - 2 /  2 8  /  t Z .

AFFIDAVIT OF MAIIING
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 24th day of December, 7982, he served the within not ice of Decision by
cer t . i f ied  mai l  upon Sat t le rs ,  fnc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

S a t t l e r s ,  I n c .
998 Broadway
Buffalo, NY 1.4212

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address seL
of  the  pe t i t ioner .

Sworn to before me t .his
24Lh day of December, 1982.

' - /
' t  

, ! - ,  t :  ' f t * . .  
1  , , ' / .

4AUTHORIZED TO'I iDIUINISITER
91T{s PLrRsuANr r0 TAx rrAlv
SECTIOI.I 174

addressee is  the  pe t i t ioner
wrapper is the last known address

that the
forth on

s a i d
s a i d

I
I
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STATE 0F NEI,'I YORK

STATE TAX COM]"IISSION

In the Matter of the Pet i t ion
o f

S a t t l e r s ,  I n c .

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  6 /  1  / 7  1 - 2 /  2 8 / 7 3 .

Revision
Use Tax

the

AT'T]DAVIT OF MA]IING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 24th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Samuel L. Shapiro the represent.at ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Samuel l .  Shapiro
Kavinoky, Cook, Sandler,  Gardner,  Wisbaum & Lipman
120 De laware  Ave.
Buffalo, NY 14202

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
Lhe United States Posta1 Service within the State of New York.

That deponent further says thaL the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
lasl  known address of the representat ive of the pet i t ioner.

Sworn to before
24Lh day of Dec

me this
mber ,  1982.

" ; / / ,

Atrrl{OliTzli,) T'J I f}II /rr 
-r c TtrFl
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