
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

June 4, \982

Sara toga Da i ry ,  Inc .
cfo Herbert Boynton
210 Broadway
Saratoga Springs, NY 12866

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 1139 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i f  (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureauts Representat ive



STATE OF NEhI YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

SARAToGA DAIRY, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period Ending August 31,
t 9 7 6 .

DECISION

Pet i t ioner ,  Sara toga Da i ry ,  Inc , ,  210 Broadway,  Sara toga Spr ings ,  New

York 12866, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

end ing  August  31 ,  1976 (F i le  No.  19789) .

A smal l  c lains hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Comnission, Bui lding / /9,  State Campus, Albany,

New York, on September 15, 1981 at 1O:45 A.M. Pet i t ioner appeared by Herbert

Boynton'  Vice-President.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Har ry  Kad ish ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether a walk- in cooler was used direct ly and predominant ly by pet i t ioner

in the product ion of yogurt ,  thereby qual i fy ing said cooler for a manufactur ing

exempt ion  under  sec t ion  1115(a) ( fZ)  o f  the  Tax  Law.

FINDINGS OF FACT

1. Pet i t . ioner,  Saratoga Dairy,  Inc.,  was engaged in the business of

manufactur ing dairy products, including the product ion of yogurt .

2.  0n June 14, 1977, as the result  of  an audit ,  the Audit  Divis ion issued

to petitioner a Notice of Determioation and Demand for Payment of Sales and Use
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Taxes Due for the period ending August 31, L976 for taxes due of $2r105.58,

p lus  pena l ty  and in te res t  o f  9463.23 ,  fo r  a  to ta l  due o f  921568.81 .

3. During the period in quest ion pet i t ioner purchased a walk- in cooler

for $35'093'00. No sales or use tax was paid by pet i t ioner on the purchase

price of said cooler.  The Audit  Divis ion determined that the cooler ryas

taxable on Lhe grounds that it lras not used directly and predominantly in the

manufactur ing process .

4.  Yogurt  is processed at a tenperature of 90 degrees and must,  af ter

packaging, be cooled down to and maintained at a temperature of 40 degrees in

order to prevent further cultivation. The cooling down process takes approxi-

mately 24 hours. The walk- in cooler in quest ion was used to both cool down

the yogurt and to store the yogurt until shipped to retail stores for sale.

The yogurt remained in the cooler on the average for approximately 7 days from

the date of processing. I f  the yogurt  was not maintained at a temperature of

40 degrees or lower i t  would increase in acidi ty,  result ing in a sour taste

and an unsaleable product.

CONCIUSIONS OF LAW

A. That sect ion 1115(a)(12) of the Tax law provides for an exemption from

sales and uge taxes for:

"Machinery or equipment for use or consuupt.ion directly and
predominant ly in the product ion of tangible personal property. . .by
manufactur ing, processing. .  .  "

B. That the walk- in cooler in guest ion leas used both for the product ion

of tangible Dersonal property,  dur ing the 24-hour cool ing down period after

the yogurt  was processed, and for storage of tangible personal property.

Since the cooler ldas used for storage purposes for a total  of  6 days out of

the 7 days that the yogurt  remained in the cooler,  said cooler was not used
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predominantly in the manufacturing process and does not qualify for exemption

under  sec t ion  1115(a) (12)  o f  the  Tax  Law.

C. That the pet i t . ion of Saratoga Dairy,  Inc. is denied and the Not ice of

Determination and Demand for Payment of Sales and Use Taxes Due dated June 14,

1977 is sustained, together with such addit ional penalty and interest as may be

lawfuIly due and owing.

DATED: Albany, New York

JUN 0 41982



STATE OT NEW YORK

STATE TAX COMI{ISSION

fn the Matter of the Petition
o f

Saratoga Dairy,  Inc.

for Redeterninat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Period Ending August 31, 7976.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an eurployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 4th day of June, 1982, he served the within notice of Decision by certified
mai l  upon Saratoga Dairy,  Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Saratoga Dairy,  Inc.
c1o Herbert Boynton
210 Broadway
Sarat^oga Springs, NY 72866

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

sa id  add see is the
said wr r is the

AFFIDAVIT OF }TAIIING

petit ioner
ast known address

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
4th day of Juae, 1982.

that the
forth on
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S*rtogr Dlry, Inc.

R.D. 6. Excslsfor Avcnuc
c t a Y  S T A T E  Z t P  C O D E

Sarrtoga $prlnEs llY l2Sd6 
-

Processing Div is ion
State Campus, Albany,  New York 1 2227

WAIVER, MODIFICATION, OR CANCELLATION OF PENALTY AND INTEREST
REOUIRING APPROVAL OF THE STATE TAX COMMISSION

TAXING APPLICATION:
n Corporation Tax

E Personal Income Tax
lrl/|-
{4i Sales Tax

E Withholding Tax

n Miscellaneous Tax:

A S S E S S M E N T  N O

90005,40s
''''""j;ii"fi 

through ztzg lt7

f  n accordance with establ ished pol icy, approval of  the State Tax Commission (more than one
member) is required where the proposed cancel lat ion of interest and/or penalty is for an amount
in excess of $5,000.00 or for a si tuat ion not covered in pol icy memoranda.

I N T E R E S T  A N E ,  P E N A L T Y  A S S E S S E O

g 2'002.65
R E S T  P A I O

s l '476.25
R E C O M M E N  D E D  C A N C E L L A T I O N

g 526.65

REASON FOR WAIVER,  MODIF ICATION OR CANCELLATION:

The Ycndor ras tsf,Gssed tlr( plus pemlty rtd fntarest bascd ol rn urdlt of
hls ra€otds for thr ur* tax due ur a pfcce of Gqulpncnt tho yrndor thanght
chould quallfy for tha mrnufrctunors crogtptfsr.'

Thf t rudft was concluded tt ! tlnc dnn pmrlty rnd Intrrugt srs rsscgod
0n rll dfcigrccd ardft flndfngs, Tholgh tho vldor dld not ruqfggt rbrtr-
ment of panrlty durlng the herrlng pFocesi, he hrr nfl.

Under oxf$lng-dcpartmontrl gufdellnal, pcnrlty wr$ not properly rgscrtcd
fn thfs sltuatlori tnd thus I Frcffipnd thrt ponalty ue i*afwa.-

Approval

N A M E  i

-/'.
I

Approval  Recommended By:

ry 

': ' 

APPR.'ED ffi-/--DrsAPPRovEo

har'tilr/
A P P R O V E D

' t6 l  1\  e>
D I S A P P R O V E D

PR-168  (4 /81 )


