
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 3, 1983

Safety Kleen Corp.
c/o Robert  Wil lmschen
655 Big Timber Rd.
Elgin, I l  60720

Gentlemen:

Please t .ake not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding i-n court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMHISSION

cc:  Pet i t ioner 's  Representa t ive
Michael Rosmarin
Arthur Andersen & Co.
1345 Avenue of the Americas
New York, NY 10019
Taxing Bureaut s Representat ive



STATE 0F NEI4I YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

SAFETY-KIEEN CORP.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax law for the Period September 1,
7976 t-}rrough August 31, 1979.

DECISION

Peti t ioner,  Safety-Kleen Corp. ,  c/o Robert  l { i l lmschen, 655 Big Timber

Road, Elgin, I l l inois 60120, f i led a pet i t ion for revision of a determinat ion or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax law for

the period septernber 1, 1976 through Augusr 31, 7g7g (tr ' i te No. 2s851).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Bui lding 9, State Campus, Albany, New

York ,  on  March  25 ,  7982. -  a t  10 :45  A.M.  Pet i t ioner  appeared by  Michae l  Rosmar in ,

CPA.  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Kev in  Cah i l l ,  Esq . ,

o f  c o u n s e l ) .

ISSUE

Whether the placement by pet i t ioner of parts washers on the premises of

pet i t ioner 's New York State customers subjects those parts washers to use tax

under sect ion 1110 of the Tax law, or whether those parts washers were leased

to pet i t ioner 's customers and the appropriate sales tax col lected thereon by

inclusion in the charges made for i ts services.

FINDINGS OF FACT

1. During the

providing cleaning

per iod  a t  i ssue,  pe t i t ioner

solvents to customers in the

was engaged in the business of

automot ive repai r  industry .
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Upon acqu is i t ion  o f  pe t i t ioner 's  serv ice ,  a  par ts  washer  mach ine  assembled  by

pet i t ioner  was p laced on  the  premises  o f  pe t i t ioner 's  cus tomer .  Pet i t ioner 's

service representat ive cal led on i ts customers at regular pre-arranged intervals

dependent upon the customer's needs. The service representat ive removed the

used solvent and replaced i t  with fresh solvent,  c leaned the machine and made

any necessary repairs.  The used cleaning solvent was then taken to a recycl ing

center where i t  was subsequent ly returned to pet i t ioner for re-use in

pet i t ioner '  s  opera t ion .

Charges bi l led pet i t ioner 's customers were dependent upon the interval

between servicing. The parts washers were removed from the customer's premises

upon terminat ion of the service. Pet i t ioner did not sel l ,  rent or provide parts

washer machines, in i ts regular course of business, to anyone not obtaining i ts

s e r v i c e s .

2 .  On December  20 ,  1979,  the  Aud i t  D iv is ion  issued a  Not ice  o f

Determi.nation and Demand for Paynent of Sales and Use Taxes Due against Safety-

Kleen Corp. covering the period September 1, 1976 through August 31, 7979. The

Not ice  asser ted  add i t iona l  sa les  and use taxes  due o f  $14r183.96  p lus  s imp le

i n t e r e s t  o f  $ 1 , 7 9 7 . 7 2  f o r  a  t o t a l  o f  $ 1 5 , 9 8 1 . 0 8 .  T h e  N o t i c e  w a s  i s s u e d  a s  a

resu l t  o f  a  f ie ld  aud i t .

3.  At a pre-hearing conference held with pet i t ioner,  tax was cancel led

in the amount of $935.17. Pet i t ioner agreed that tax was due in the amount of

$3r060.34 ,  leav ing  the  amount  o f  tax  a t  i ssue a t  $10r188.45  per ta in ing  s t r i c t l y

to the parts washer machines placed in New York State.

4 .  0n  aud i t ,  i t  was  the  Aud i t  D iv is ion ts  pos i t ion  tha t  the  p lacement  o f

parts washer machines on the premises of pet i t ioner 's New York State customers

was subject to use tax under sect ion 1110 of the Tax Law. The Audit  Divis ion

based this determinat ion on the facts that:
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(a) Pet i t ioner bi l led i ts customers only for a "service charge"
for providing i ts solvent replacement services.

(b) No lease agreements existed between pet i t ioner and i ts
customers for the use of the parts washers.

(c) Bi l I ings var ied dependent upon customer need as opposed
to a set term of a lease payment schedule.

The Audit  Divis ion determined that pet i t ionerrs cost of  machines placed

in New York State was $1491830.00 for the audit  per iod and the use tax due thereon

w a s  $ 1 0 , 1 8 8 . 4 5 .

5. Pet i t ioner argued that the parts washer machines should not be subject

to the use tax imposed by sect ion 1110 of the Tax Law because they became a

component part  of  i ts product for sale.

In support  of  i ts posi t ion, pet i t ioner contended that i t  was in the

business of leasing the solvents to i ts customers. Pet i t . ioner rel ies on the

recycl ing of the cleaning solvent in i ts prof i t  structure. I f  the recovery

rate of the solvent dropped below a 70 percent minimum, pet i t ioner discont inued

servicing that customer. Pet i t ioner maintained that the parts washer machines

were j-ncluded in the charges bi l led i ts customers and, therefore, the appropriate

sa les  tax  co l lec ted  thereon.

6. Placement of a Safety-Kleen parts washer on a custorner 's premises was

acknowledged on a Machine Placement Form which served as the only contract and

conLained the fol lowing statement:

"Safety-Kleen agrees to furnish the above service, and the
Customer agrees that al l  seff i r : -ng, repair  and maintenance of
the cleaning equipment shalT bEl6rro?frEa Uy s"ruty:xfu"" o"fy,
on the basis as contracted above. AII  equipment and solvent
shal l  remain the property of Safety-Kleen. Upon cancel lat ion
of service, al l  equipment shal l  be returned to Safety-Kleen.
Customer agrees to pay for replacement of equipment due to
loss or damage; with the except ion of that occurr ing through
normal wear.  Furthermore, Customer agrees to indemnify Safety-
Kleen against any loss or claim ar is ing from any personal in jury
or property damage, however caused, result ing from the placement
or  use  o f  the  mach ine  on  h is  p remises . t t
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7. Pet i t ioner also serviced customer-owned machines providing Lhe same

serv ices  as  those prov ided t .o  cus tomers  us ing  pe t i t ioner 's  mach ines .  A

comparison of rates charged for comparable models for customer-owned machine

service (COMS) and services including the use of a Safety-Kleen machine are as

f o l l o w s :

SERVICE INTERVAL
1 Week
2 t{eek
3 l{eek
4 Week
5 Week
6 Week
7 t{eek
B ldeek

COMS
(PRTCE EFFECTTVE 9/28178)

$20 .00
20 .0a
20 .00
20 .00
20 .00
20 .00
20 .04
20 .00

CONCLUSIONS OF LAI,/

SAT'ETY.KIEEN
MACHINE SERVICE

(PRTCE EFFECTTVE 1213178)
$17 .00

17 .50
79 .25
21.00
23  . 50
25  .00
26 .50
28 .04

A .  T h a t  s e c t i o n  1 1 0 1 ( b ) ( 5 )  o f  t h e  T a x

o f  t i t l e  o r  p o s s e s s i o n  o r  b o t h ,  . . . r e n t a l ,

condit ional or otherwise, in any manner or

s idera t ion .

law def ines sale as anv

lease  o r  l i cense  to  use

by any means whatsoever

t ransfer

or consume,

for a con-

B. That pet i t ioner furnished cleaning solvents to i ts customers as i ts

pr imary business act iv i ty.  For those customers who did not own or chose not

to use their  own parts washer,  pet i t ioner provided same, That a di f ferent ial

exists between rates charged for customer-owned machine service and service

to Safety-Kleen machines (Finding of Fact "7" above).  That di f ferent ial ,  however,

cannot be systematical ly ident i f ied between a product charge and a charge for

the use of the recept ic le.  In fact,  customers using a Safety-Kleen Washer

during 1 to 3-week service intervals pay less for the product sold than customers

using their  own machines.

f t  is recognized that a company which furnishes a product to i ts

customers must,  i f  i t  is to remain solvent,  include and recover the cost of
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any equipment provided in the rate charged for the product.  I t  does not

fol low, however,  that when the product is del ivered and bi l led Lo the customer,

the customer is renLing the equipment absent a specified charge for that

rental .  (Matter of  A1bany Calcium Light Company, Inc. v.  State Tax Commission,

44  NY2d 9B6) .

C.  That  the  par ts  washers  a t  i ssue were  loans  to  pe t i t ioner 's  cus tomers

with no dist inguishable considerat ion having been bi l led for same. That the

Audit  Divis ion properly held the part .s washers placed in New York State subject

to the use Lax imposed by sect ion 1110 of the Tax Law.

D. That the Audit  Divis ion is directed to modify the Not ice of Determina-

t ion and Demand for Payment of Sales and Use Taxes Due issued December 20, 1979

pursuant to Finding of Fact "3" at p.  2 and to credit  the Not ice with any

payment (s )  rece ived.

E. That  except  as noted in  Conclus ion of  law "D" above,  the pet i t ion of

Sa fe t y -K leen  Corp .  i s  den ied  and  the  No t i ce ,  as  rev i sed ,  i s  sus ta ined .

DATED: Albany, New York STATE TAX C0MMISSION

JAN 3 1983
ICTING PRESIDENT

ISSIONER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Safety Kleen Corp.

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  9  /  7 / 7 6 - 8 /  3 7 l l g  .

AFFIDAVIT OF MAII,ING
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Safety Kleen Corp.,  the pet i t ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Safety Kleen Corp.
c/o Robert  Wil lmschen
655 Big Timber Rd.
Elgin, I l  60120

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent
herein and that the
of  the  pe t i t ioner .

further says that the said addressee
address  se t  fo r th  on  sa id  wr 1 S

is  the pet i t ioner
the last known a

Sworn to before me Lhis
3rd day of January, 1983.

'4 , 't,,,, . t '.f ,,, '!. , r, ,, '/,



STATE OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Safety Kleen Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sa1es & Use Tax
under Art ic le 28 & 29 of the Tax law for the
Per iod  9  /  1 /7  6 -8 /  31 / lg  .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Michael Rosmarj ,n the representat ive of the pet i t ioner in
the within ptoceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Michael Rosmarin
Arthur Andersen & Co.
1345 Avenue of the Americas
New York ,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
3rd day of January, 7983.
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